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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Supreme Court Case No. 46098
Plaintiff-Appellant,
vs.
ISAAC LYLE SALDIVAR,
Defendant-Respondent.

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.
HONORABLE MELISSA MOODY

LAWRENCE G. WASDEN

STATE APPELLATE PUBLIC
DEFENDER

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CR01-17-49307
Ü
Ü
Ü
Ü
Ü
Ü
Ü

State of Idaho
Plaintiff,
vs.
ISAAC LYLE SALDIVAR
╘╘╘╘Defendant.

Location:
Judicial Officer:
Filed on:
Case Number History:

Ada County District Court
Moody, Melissa
12/05/2017
PRE-FILE01-17-6882
Police Reference Number: 17-729683
Prosecutor Control Number: 2017-0011000

CASE INFORMATION
Offense
Statute
Deg
Jurisdiction: County
1. Weapon-Unlawful Possession by Convicted I18-3316(1)
FEL
Felon
TCN: ID1110263182 ACN: 2
01BPD - Boise Police Department
Arrest: 12/04/2017
2. Theft-Grand
I18-2403(1) {F} FEL
TCN: ID1110263182 ACN: 2
Arrest: 12/04/2017
01BPD - Boise Police Department

DATE

Date

Case Type: Criminal

12/04/2017 Case Flags: Ada County Prosecutor

12/04/2017

CASE ASSIGNMENT
Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CR01-17-49307
Ada County District Court
12/19/2017
Moody, Melissa

PARTY INFORMATION
Lead Attorneys
Judd, Brett Best
208-287-7700(W)

State

State of Idaho

Defendant

SALDIVAR, ISAAC LYLE

DATE

Callery, Thomas Maxson
Public Defender
208-287-7400(W)

EVENTS & ORDERS OF THE COURT

12/05/2017

Video Arraignment (1:30 PM) (Judicial Officer: Gardunia, Theresa L.)

12/05/2017

Initiating Document - Pre-File Case

12/05/2017
12/05/2017
12/05/2017
12/05/2017
12/05/2017
12/05/2017

INDEX

•
•
•
•
•

Criminal Complaint
Advisement of Rights - Felony Arraignment (Provided to Def.)
Application for Public Defender
PC Minute Sheet
Arr. Minutes & Hearing Notice

Order Appointing Public Defender
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CR01-17-49307
12/05/2017

12/06/2017

12/07/2017
12/07/2017

12/08/2017
12/08/2017
12/08/2017

12/08/2017
12/13/2017
12/14/2017

12/19/2017
12/19/2017

Bond Set
$50,000

•

Proof of Service
Notice of hearing 12/19/17

•
•
•
•
•

Motion for Bond Reduction

Notice
of Hearing Motion for Bond Reduction

Hearing Scheduled (1:30 PM) (Judicial Officer: Hawley/Lojek, Judge)
Court Minutes

Motion
for Furlough Denied
Motion for Furlough
Victim's Rights Notification Form

•

Miscellaneous
Moot - Motion for Furlough

Preliminary Hearing (1:30 PM) (Judicial Officer: Oths, Michael J.)

•

Court Minutes

12/19/2017

Notice of Hearing

12/19/2017

Bound Over (after Prelim)

12/19/2017

12/19/2017
12/22/2017
12/22/2017
12/22/2017

01/05/2018

01/08/2018
01/08/2018

•
•
•
•
•
•
•

Order for Commitment
Signed by Judge Oths
Exhibit List/Log
Request for Discovery
Motion for Bond Reduction

Notice
of Hearing Motion for Bond Reduction
Information Filed
info only (no booking photo)

Arraignment (1:30 PM) (Judicial Officer: Moody, Melissa)
Court Minutes
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CR01-17-49307
01/22/2018
01/22/2018
01/22/2018

Entry of Plea (10:00 AM) (Judicial Officer: Moody, Melissa)

•

Court Minutes

Plea (Judicial Officer: Moody, Melissa)
1. Weapon-Unlawful Possession by Convicted Felon
Not Guilty
TCN: ID1110263182 :
2. Theft-Grand
Not Guilty
TCN: ID1110263182 :

01/24/2018

01/25/2018

01/30/2018

01/31/2018

01/31/2018

01/31/2018

02/01/2018

02/02/2018

02/05/2018
02/14/2018

02/16/2018

02/16/2018
02/16/2018

02/21/2018

•
•
•
•
•
•
•
•
•
•
•
•
•
•

Scheduling Order
NOTICE OF JURY TRIAL AND PRE-TRIAL CONFERENCE AND LIST OF ALTERNATE
JUDGES
Motion for Disqualification of Judge
Judge Duff Mckee
Order
for Disqualification - Judge D Duff McKee
Motion to Disqualify
MOTION TO DISQUALIFY ALTERNATE JUDGE WITHOUT CAUSE
Order
Granting Disqualification of Alternate Judge - Cheri Copsey
Motion
for Preliminary Hearing Transcript
Order
for Preliminary Hearing Transcript
Request for Discovery
/Specific
Notice of Preparation of Transcript

Transcript Filed
Preliminary Hearing 12.19.17
Response to Request for Discovery
/ Specific
Motion to Suppress

Memorandum In Support of Motion
to Suppress
Response to Request for Discovery
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CR01-17-49307
02/21/2018
02/21/2018
02/21/2018
03/01/2018

03/02/2018

03/05/2018
03/05/2018
03/05/2018
03/08/2018

03/09/2018

03/14/2018

03/19/2018
03/19/2018

03/19/2018
03/19/2018

03/20/2018
03/20/2018

03/20/2018

03/21/2018

03/22/2018

•
•
•
•
•
•
•
•
•
•
•
•
•

Witness List
Supplemental Response to Request for Discovery
Request for Discovery

Order to Transport
Defendant
Notice
Notice of Hearing (Motion to Suppress)

Pre-trial Conference (11:00 AM) (Judicial Officer: Moody, Melissa)
Exhibit List/Log
Court Minutes

Response to Request for Discovery
Addendum to Discovery Response to Court
Objection
to Motion to Suppress
Order to Transport
Defendant

Hearing Scheduled (3:00 PM) (Judicial Officer: Moody, Melissa)
Witness List
States Amended Witness List
Court Minutes

Affidavit
of Isaac Saldivar

Pre-trial Conference (2:00 PM) (Judicial Officer: Neville, Thomas F.)

•

Order to Transport
Defendant

•

Order to Transport
03/20/18 @ 2 p.m PTC Defendant

CANCELED Jury Trial (8:30 AM) (Judicial Officer: Moody, Melissa)
Vacated
2 days

•

Exhibit List/Log
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
03/30/2018

04/02/2018

04/05/2018

04/09/2018
04/09/2018

04/09/2018
04/09/2018
04/10/2018

04/12/2018
04/12/2018

04/16/2018
04/16/2018
04/16/2018
04/30/2018
04/30/2018
05/02/2018

05/21/2018
05/21/2018

05/22/2018

05/23/2018

05/24/2018

•

CASE NO. CR01-17-49307

Memorandum
Supplemental Memorandum to the court

•
•
•
•
•
•
•
•

Memorandum In Support of Motion
Supplemental brief in support of defendants motion to suppress
Order to Transport
Defendant

Status Conference (11:00 AM) (Judicial Officer: Moody, Melissa)
Order
Granting Motion to Suppress
Court Minutes
Custody Order of Sheriff

Order to Transport
Defendant
Motion for Bond Reduction

Notice
Notice of Hearing (Motion for Bond Reduction)

Status Conference (8:30 AM) (Judicial Officer: Moody, Melissa)

•

Court Minutes

•
•
•
•
•

Custody Order of Sheriff

Status Conference (9:00 AM) (Judicial Officer: Moody, Melissa)
Court Minutes

Notice
- Second Notice of Jury Trial and Pretrial Conference and List of Alternate Judges

Appeal Filed in Supreme Court
Notice of Appeal
Notice of Appeal
Motion
Motion to Appoint State Appellate Public Defender on Direct Appeal

•

Amended
AMENDED NOTICE OF APPEAL

•

Notice of Appeal
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CR01-17-49307
Corrected Amended Notice of Appeal
05/29/2018

06/14/2018

06/25/2018
06/25/2018
07/05/2018

08/09/2018

12/17/2018

•
•
•

Order
Appointing State Appellate Public Defender on Direct Appeal
Order to Transport
Defendant

Pre-trial Conference (11:00 AM) (Judicial Officer: Moody, Melissa)
Court Minutes

CANCELED Jury Trial (8:30 AM) (Judicial Officer: Moody, Melissa)
Vacated
2 days

•

Reporter's Notice of Transcript(s) Lodged
- Supreme Court No. 46098

Status Conference (9:00 AM) (Judicial Officer: Moody, Melissa)
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:~-: \c~~~,--DEC O5 2017

DR#: 17-729683
Control #: 2017-0011000

CHRISTOPHER D. R!CH, Clerk
By VIOLETA GARCIA
DF0 •t-:-V

JAN M. BENNETTS
Ada County Prosecuting Attorney

Jill Longhurst
Deputy Prosecuting Attorney
Idaho State Bar No. 4390
200 W. Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,

)

~

Case No.C,f)O\-

vs.

)
) COMPLAINT
)

ISAAC LYLE SALDIVAR,

)
)

Defendant.

_________

)
)

PERSONALLY APPEARED BEFORE me this

l1- l/9-3C1-

~

~ day

of December, 2017, Jill

Longhurst, Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who,
being first duly sworn, complains and says that: ISAAC LYLE SALDIVAR, on or about the 4th
day of December, 2017, in the County of Ada, State of Idaho, did commit the crime(s) of: I.
UNLAWFUL POSSESSION OF A FIREARM, FELONY, LC. §18-3316 and II. GRAND
THEFT, FELONY, §18-2403(1), 2407(1)(b), 2409 as follows:

COMPLAINT (SALDIVAR) Page 1

CR01-17 - 49307
CRCO
Criminal Complaint
478715

I

000008
Ill IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII
IIll

COUNT!
That the defendant, ISAAC LYLE SALDIVAR, on or about the 4th day of December
2017, in the County of Ada, State of Idaho, did have under his/her custody or control a firearm,
to-wit: a Smith and Wesson semi-automatic pistol, knowing that he/she has been convicted of
Delivery of a Controlled Substance on 9/19/2013, a felony crime.
COUNT II
That the defendant, ISAAC LYLE SALDIVAR, on or about the 4th day of December
2017, in the County of Ada, State ofldaho, did wrongfully take a Smith and Wesson pistol from
the owner, William Bounsana, with the intent to deprive another of property and/or appropriate
to himself or a third person certain property of another.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State ofldaho.
JAN M. BENNETTS
Ada County Prosecuting Attorney

Longhurst
y Prosecuting Attorney
SUBSCRIBED AND Sworn to before me this ~ day of December, 2017.

COMPLAINT (SALDIVAR) Page 2
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.'DEC-Q5 2017

CHRISTOPHER D. R:CH, Clerk
By VIOLETA GAP.CIA
OF.PIJ-:-V

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE OIVISION
PROBABLE CAUSE FORM
CASE NO.

STATE OF IDAHO
vs

.

~ -

L/(j.()C):[

S=-B..-;....______

CLERK _ _ _ _

•

\S'o..CAC.~

DATE~'$

1\'l

PROSECUTOR

CASE ID

rl

COMPLAINING W I : _ _ _ _ _ _ __

COURTROOM

..(

C

TIME _ _--'

BEG.
END

jc,.l,\ '3,;l,~

-----

INT0X
STATUS

JUDGE
0 BERECZ

□

MacGREGOR-IRBY

0 BIETER

□

MANWEILER

0 CAWTHON

0 McDANIEL

0 COMSTOCK

□ MINDER

□

AMENDED COMPLAINT SIGNED

□ ELLIS

□ OTHS

□

AFFIDAVIT SIGNED

0 FORTIER
0 GARDUNIA

□

REARDON

□

~SCHMIDT
~STECKEL

□

JUDICIAL NOTICE TAKEN
NOPCF0UND_ _ _ _ _ _ __

□

HARRIGFELD

□ SWAIN

□ HICKS

□ WATKINS

□

TATESWORN
CFOUND _ _ _ _ _ _ _ __
OMPLAINT SIGNED

□

EXONERATE BOND

------

□ SUMMONS TO BE ISSUED

□ HAWLEY

□

@

□ WARRANT ISSUED
□

KIBODEAUX

__.,_________

BOND SET $_ _ _ _ _ _ __

□ NOCONTACT

□---------

DR# _ _ _ _ _ _ _ _ _ __

~ ~ISMISS CASE
~IN CUSTODY
COMMENTS
□

AGENTSWARRANT _ _ _ _ _ _ _ _ _ _-.:<-\_ _ _ _ _ _ _ _ _ _ _ _ __

0 RULE S(B) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _~ - - - 0 FUGITIVE._ _ _ _ _ _ _ _ _ _ _ _ _ _ _--,--_ _ _ _..___ _ _ _ __

-------------------

0 MOTION & ORDER TO CONSOLIDATE

CR01-17- 49307
CMINPC
pc Minute Sheet

PROBABLE CAUSE FORM

\~illllll\l\l\\111I~

000010

[REV 9/13)

_

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

VIDEO ARRAIGNMENT MINUTES
State of Idaho vs. ISMC LYLE SALDIVAR

Case No. CR01-17-49307

Gzarrduflli{).,

DATE:12/5/2017
INTERPRETER: _ _ _ _ __

JUDGE: ' CLERK:.l2I_
HEARING TYPE: Video Arraignment
Parties:
State of Idaho
fl~ Attorney:
ISAAC LYLE SALDIVAR
Attorney:

ft

Count
1
2

Charge Description
Weapon-Unlawful Possession by Convicted Felon
Theft-Grand

Case Called:

Charge Code
118-3316( 1)
118-2403(1) {F}

J~ \ 55

1i( PD Appointed D

Defendant: [8J Present D Not Present [8J In Custody
PD Denied
D Waived Attorney [8J Advised of Rights D Rights Waived

[8J Defendant Advised of Charges
D Defendant Advised of Subsequent Penalties
D Not Guilty Plea
D Guilty Plea/Admit
D No Contact Order Issued D Pre-Trial Release Order
'b(sond ""\'>
QOu

6C)

D'1-,

~
(

Pve.fim

on

!?- /

/Jon

l'.:l

at

3';30

Qpmw/Judge_ Dfb'"-s_ _

Contact the Ada County Public Defender, 200 W. Front St., Rm . 1107, Boise, ID 83702, telephone (208) 287-7400.

) Release Defendant, This Case Only
You must appear as scheduled above. Failure to do so will result in a warrant being issued for your
arrest, or default judgment may be entered if you are charged with an infraction.
ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702

I hereby certify that copies of this notice were served as follows:
Defendant
Hand Delivered D
Via Counsel D
Defense Atty
Hand Delivered D
lntdept Mail L:'.:
Prosecutor
Hand Delivered D
lntdept Mail ~

J

~~:Rl~OPHER D. R I C H ~ ; :

Deputy Clerk

~-- o

Signature: _ _ _ _ _ _ __

Signed: 12/6/2017 08:41 AM
DATED: _
_ _ _ _ _ __

CR01-17 -- 49307
ARMN
Arr. Minutes & Hearing Notice
47909'1

VIDEO ARRAIGNMENT MINUTES

I

Ill IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII IIll
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1

Electronically Filed
12/7/2017 1:15 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Chynae Hull, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
NICHOLAS L. WOLLEN, ISB #6170
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,

MOTION FOR BOND REDUCTION

vs.
ISAAC LYLE SALDIVAR,
Defendant.
COMES NOW, Isaac Lyle Saldivar, the above-named defendant, by and through counsel, Nicholas L.
Wollen, Ada County Public Defender’s office, and moves this Court for its ORDER reducing bond in the
above-entitled matter upon the grounds that the bond is so unreasonably high that Defendant, who is an
indigent person without funds, cannot post such a bond, and for the reason that Defendant has thereby
been effectively denied his right to bail.
DATED December 07, 2017.
ANTHONY R. GEDDES
Chief Public Defender

For Nicholas L. Wollen
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on December 07, 2017, I electronically served a true and correct copy of
the within instrument to the Ada County Prosecutor via the iCourt Portal.

Quincy Harris

MOTION FOR BOND REDUCTION

000012

Electronically Filed
12/7/2017 1:15 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Chynae Hull, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
NICHOLAS L. WOLLEN, ISB #6170
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,

NOTICE OF HEARING
(MOTION FOR BOND REDUCTION)

vs.
ISAAC LYLE SALDIVAR,
Defendant.
TO:

THE STATE OF IDAHO, Plaintiff, and to the Ada County Prosecutor:
YOU, AND EACH OF YOU, are hereby notified that Defendant will call on for hearing Motion for

Bond Reduction, which is now on file with the Court. Said hearing shall take place at 8:30 am on
December 19, 2017, in the courtroom of the above-entitled court, or as soon thereafter as counsel may be
heard.
DATED December 07, 2017.
ANTHONY R. GEDDES
Chief Public Defender

For Nicholas L. Wollen
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on December 07, 2017, I electronically served a true and correct copy of
the within instrument to the Ada County Prosecutor via the iCourt Portal.

Quincy Harris

NOTICE OF HEARING (MOTION FOR BOND REDUCTION)

000013

•

CR01-17-49307

CMIN
Court Minutes
482963

•

I

Ill IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Ill

IN THE DISTRICT COURT OF The rvun.,,, .,...,...,,~., , ___ .., fRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

BY _ _--"-£.f'=:J-b.;..-----

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

STATE OF IDAHO,

)
)
)
)
)

Judge:

Isaac, L ·SJd,vCtfl-J

J!Ada

Plaintiff,
vs.

Defendant.

Case Number:

~/.<{) / - /1-LJCJ fr:) J

~1) l:f;Jj

Case Called:

-3,g~
□
l )J{~
il- lLbtle.12 ·

In Chambers

□ Special

@J PD Appointed /Private

)
)

_________________)

□

Interpreter _ _ _ _ _ _ _ _ _ _ _ _ _ __

□ Present ~Not Present ~ Custody Bond $ ~ [t;{J -

Defendant:

Posted Bond $_ _ _ _ _ _ _

□

Motion/Stipulation for:

□

Amended Complaint Filed

□

Rule11 Plea Agreement w/ DVC Offer Sheet

□

State

□

Case continued to _ _ _ _ _ _ _ _ _at _ _ _ _am/pm for _ _ _ _ _ _ _ _ _ _ _ _ __

□

Defendant Waives Preliminary Hearing

□

Case Bound Over to Judge _ _ _ _ _ _ _ _ _ _on _ _ _ _ _ _ _ _ _at _ _ _ _ _am/pm

□

Order for §18-211 Evaluation, requested by:

□

Case Dismissed by Court after Hearing / On State's Motion

□

Consolidated w/_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

□

Contact the Ada County Public Defender, 200 W.Front St.,# 1107, Boise, ID 83702, telephone (208) 287-7400.

□

Defense

□

PTRO

Bond Reduction
□

□

□

NCO

□

B/F _ _ _ _ B/W _ _ __

□

□

□

CHRISTOPHER D. RICH,
CLERK OF T.
D TRICT COURT

Advised of Rights

□

Waive Rights

□

Waive Time

Amended NCO Denied /Granted _ _ _ _ _ _ _ _ _ __

Complaint Amended by lnterlineation
□

□

Reading of Complaint Waived

Guilty Plea(s) Entered _ _ _ _ _ Accepted _ _ _ _ __

Mutual -- Request for Continuance _ _ _ _ _ _ _ _

□

□

Hearing Held

□

Prosecutor

□

□

Objection

□

No Objection

Commitment Signed

Defense

□

Order §18-212 Commitment

ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702
You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest.

I hereby certify that copies of this notice were served as follows:
Defendant:

,M_Hand Delivered

□ Via Counsel

Defense Atty:

□

Hand Delivered

□

lntdept Mail

Prosecutor:

□

Hand Delivered

□

lntdept Mail

By:

f!:/1a

Deputy Clerk

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

Signature _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

DATED_;_'J/£_(')~
____;_,7_
[REV 7-2017]

000014

Electronically Filed
12/8/2017 2:24 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Maura Olson, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
Nicholas Wollen, ISB #6170
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,

Case No. CR01-17-49307
MOTION FOR FURLOUGH

vs.
ISAAC LYLE SALDIVAR,
Defendant.

COMES NOW the defendant, ISAAC LYLE SALDIVAR, by and through his attorney,
Nicholas Wollen, Ada County Public Defender’s Office, and moves this Court for an order
granting the defendant a furlough from the Ada County Jail to see attend his mother’s
funeral service on Saturday, December 9, 2017, at 3:00 p.m., being held at the Seventh-Day
Adventist Church located at 538 West State Street in Eagle, Idaho.
Defendant’s father, Espiridion Saldivar, provide transportation to and from the Ada
County Jail.
Defendant submits the attached email and obituary in support of this motion.
By way of Court Order, the defendant will be advised that although he is outside the
walls of the Ada County Jail, he is still within the custody and control of the Ada County
Sheriff. The defendant will be further advised that upon his return to the Ada County Jail he

MOTION FOR FURLOUGH

1

000015

may be subjected to the chemical testing of his blood, breath, and/or urine, within the
discretion of the Ada County Sheriff’s staff.
DATED: December 8, 2017

.

NICHOLAS WOLLEN
Attorney for Defendant

MOTION FOR FURLOUGH

2

000016

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on December 8, 2017

, I served a true and

correct copy of the foregoing to:
Cory Nielsen
Ada County Prosecutor’s Office
iCourt e-File and Serve

Katie Van Vorhis

MOTION FOR FURLOUGH

3

000017

Nicholas Wollen
From:

Sent:
To:

Subject:
Attachments:

Myrna Ferguson <myfer40@msn.com >
Thursday, December 07, 2017 05:22 PM
Nicholas Wollen
[EXTERNAL] Re: Isaac Lyle Saldivar
OrderConf-3.pdf

To: Nick Wollen, Attorney
From: Myrna Ferguson - 208-573-3134
Isaac's mother, Olga Isabella Ferguson, died in a horrific auto accident Sunday night on Simco Road .
Our family is pleased that you are willing to do what you can to arrange a furlough for him to attend his
mother's memorial. The above attachment lists time and place which is 3:00 p.m., Saturday, December 9, at
the Seventh-day Adventist church, 538 West State Street, Eagle.
Isaac's father, Espiridion Saldivar, 19741 Wilderness Drive, Caldwell, 208-550-0425, couold pick Isaac up at
2:00 p.m. on Saturday, December 9, and have him back by 6:00 p.m. the same day.
I look forward to hearing from you tomorrow. Heartfelt thanks!

1

000018

12/8/2017

Olga Ferguson Obituary - Mountain Home, ID I Idaho Statesman

Obltuarics

Legacy.corn'
1

RESOURCES
I

More Obituaries for
Ferguson

I

Looking for an
obituary for a different
person with this
name?

l

OBITUARIES

I FUNERAL HOM.ES I SEND FLOWERS I NEWS & ADVICE I MEMORIALS

OLGA ISABELLA FERGUSON
v

Obituary

SYMPATHY FLOWER

> Flowers
Ferguson, Olga Isabella, 51, Of Boise, died December 3,
2017 from injuries sustained in an automobile accident.
Arrangements are under the direction of Rost Funeral
Home, McMurtrey Chapel, located at 500 No. 18th East,
in Mountain Horne. 208-587-0612

~ Find a Different 0.
Cora11cr-.n

RESOURCES

FIND ADVICE & SUPPORT

• Send Funeral Flowers
• View Funeral Home Details

• Funeral Etiquette
• How to Write a Sympathy Note

< BACK TO TODAY'S OBITUARIES

II

PRIVACY POLICY

! TERMS I CONTACT US I FA() I :r; 2017 Leg«cJ'.C\)ltl. All righB reserved .
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Court Minutes

I

IN THE DISTRICT COURT OF TH! ~m,1111111111111111111111111111111
,bT
OF THE STATE OF IDAHO, IN ANtrn.::,", ncvvu," 1-rvr·ADA

CHRISTOPHER D. RICH,
CLERK OF THE DISTRICT COURT

Plaintiff,

Defendant.

□ Posted Bond $

Judge: _ _ _ _ _ _
()l-h_.-_5________
Case Called:

~Ada □

□ PTRO

~5

□

□

In Chambers

N·, U\ $g-,,)

Special

Wo lle.n

Interpreter _ _ _ _ _ _ _ _ _ _ _ _ _ __

50) 000

B/F _ _ _ _ B/W _ _ __

□ NCO □ A ~ Rights

□ Waive Rights □ Waive Time

□ Amended NCO v~ranted _ _ _ _ _ _ _ _ _ __

□

Amended Complaint Filed

□

Rule11 Plea Agreement w/ DVC Offer Sheet

□

State

□

Case continued to _ _ _ _ _ _ _ _ _at _ _ _ _am/pm for _ _ _ _ _ _ _ _ _ _ _ _ __

□

Defense

□

□

:) \~

~ PD Appointed /Private

r;iin Custody Bond$

15(M~Stipulation for: ~ond Reduction

---"'Cf<...~_O_l_-_11_-4_9_?)_0_7___

Case Number:

)
)

_________________ )
Defendant: □ Present □ Not Present

Deputy

)

)
)
)
)
)
)
)

vs.

@

BY

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

STATE OF IDAHO,

.M.

Complaint Amended by lnterlineation
□

□

Reading of Complaint Waived

Guilty Plea(s) Entered _ _ _ _ _ Accepted _ _ _ _ __

Mutual -- Request for Continuance _ _ _ _ _ _ _ _

□ Defendant Waives Preliminary Hearing
~ase Bound Over to Judge

on
□

Objection

□

No Objection

~Commitment Signed

)(Hearing Held

N\o::>'b

□

\ {

□

at

□

Order for §18-211 Evaluation, requested by:

□

Case Dismissed by Court after Hearing / On State's Motion

□

Consolidated w/_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

□

Contact the Ada County Public Defender, 200 W.Front St.,# 1107, Boise, ID 83702, telephone (208) 287-7400.

Prosecutor

□

$ { li

Defense
□

Order §18-212 Commitment

Release Defendant, This Case Only

ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702
You must appear as scheduled above. Failure to do so will result in a

I hereby certify that copies of this notice were served as follows:
~and Delivered

□ Via Counsel

Defense Atty: ~Hand Delivered

□ lntdept Mail

Prosecutor:

□ lntdept Mail

Defendant:

By:

Q{Hand Delivered

-------~i--/1:)-~---Deputy

~

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

[REV 7-2017)
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Oths, D. Trivolis, 12-19-17

Time

1A-CRT204

Speaker

02: 12:25 PM:,:,

l

02: 12:46 PM State's
[Attorney
02:12:47 PMl Defense
: Attorney

Note
\ Isaac Saldivar CR01-17-49307 In Custody; Preliminary Hearing
:Held
Nielsen
:
lwollen

l
l

..02.: 1. 2 :58 .. PM_l.Judge..................J.Any.. prelim inary..matters? ..............................................................................................................................................
02: 13:04 PM: Defense
: Motion to Exclude Witnesses
02: 13:23
02:13:30
02:14:33
02:16:39
02:16:57
02: 17:01
..

i Attorney
PM\ State's
l Attorney
PM1 State's
!Attorney
PM: State's
!Attorney
PM\ State's
iAttorney
PM: State's
l Attorney
PM f Defense
iAttorney

i

tI can comply with that
l
1Calls SW #1 Trent Schneider
l

/Sworn

...

....

........................................

\ DX SW #1

i
tShows SW #1 SE #1, 2
i
1Moves to Admit SE #1, 2

l
f No Objection for this hearing
i

~~~·~.;~~: ...:~·i·~~~!~s ................. .~~; : :1SE ..#1..'.. 2.. Ad·m·itted...................................................................................................................................
1

\ Attorney

02: 17:4 7 PM l

02: 18:05 PM: State's

l Attorney

02:18:07 PM\ Defense
i Attorney
0·2:20: 15 PM 1Defense
!Attorney
..02:io: 19 PM l State's
\ Attorney
..02:i0:22 PM f Judge
·02:20:35 PM j State's
[Attorney
02 :23: 14 PM \ State's
\ Attorney
02:24:05 PM l State's
[Attorney
02:24:09 PM: Defense
Attorney
. oi.iEf:4.Ef'°i=:i'rvft Defense
IAttorney
02:26:47 PM1 State's
iAttorney

I
f SW #1

identifies defendant
: Nothing Further
i
ex SW #1

1
i

1Nothing

l

Further

iNothing Further
:
i Nothing further witness steps down/Excused
j Calls SW #2 William Bounsana /Sworn

l

................................................ ❖ ••·····································••,O,••··································•·""··················--···········--··•'"'"""'"""'"'"""'"""'"'"'••····

\ DX SW #2
:
1Nothing Further
i
: CX SW #2

··············································••❖••···················· ...................

l

12/19/2017

......................................................................................................................

,a, ................................................................................................................................................................................................................................ .

l

lNothing Further
I
iNothing Further
!
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Oths, D. Trivolis, 12-19-17
02:26:51 PM i Judge
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i Questions SW #2

··a2·:·2·7·:·1-·2···F>·M·1-Jlid9e. . . . . . . . . . rN·c;· . F\:i.iii1er··a·i:i·e·sfloi1s. of"SvliiF2';. .NotFi'li19. ii:i.iiFie.r. wl'ii1.es.s . steps···. . . . . . . . ..
1
1down/Excused
.
. F>Ml'sia'ieis
. . . . . . . . lwbves
. to. Ad·m·lt""SE . #3......................................................................................................................................................
b'~i:2·i2'i

!Attorney

!

lAttorney

l

lAttorney

l

\Attorney

\

\Attorney

\

l

-)

. a2·:·2i.5T. F>.MT6e.tei1s.e. . . . . . .rN·o. .ob]ed'lai1. .to.r. ttiTs. Fie·a·rri1·9. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
!Attorney
! . .o.rders. -s·E:. #3. Aa·m·ltted. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
. a2·:·2Y·s·2. .F>.MTJLid9e
. . . . . . . . . .Tso
. a2·:·2·tr·1. 5. .F>.MT"Siaie.is. . . . . . . . .rN·o. .F.i:i.iii1er. Evkiei1ce. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
················································.:.·········································.C.·································································································································································································································
02:28:16 PM 1 Defense
! No Further Evidence

··6'2-:2·a·:·1··a···F>M·1··siaieis. . . . . . . . .1. s.i:ib·rr;·,i. ci'as.li19···a-r9i1me.ili . ai1. .evlde·il·c:e;··p·res·e-i1iea~re;·5e;·r;;e;. .Fet>i1iia·i. . . . . . .
. a2·:·2·a·:4·2 . .F>.MTJLid9e. . . . . . . . . .Taliesti·c;·r;. ·r-e.iated. io. .diite.Ti1. .ti1e. compi'al'ilt". . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
. 6'2:·2·a·:·s3. .F>M't'"Sfa'ie.i5. . . . . . . . . 1"R.es·p·c;r;·5e;. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
··a2·:·2·9·:·3·a···F>M·t·6-etei1s·e·. · . . . .t"s.ub·m-lt"o.n. .co·u·ilr·1··;· . ar9·i:i·m·ei1t··r:e·9-ar<ili19. .co·u·ni . 2';. .iis.i<s. to··a·ls·m·lss. . . . . . . .

l

count 2
................................................ Attorney
...................................... ...............................................................................................................................................................................................................................
..
-)•••

02:30:41 PM 1State's
jAttorney

1 Response

l

. o'2':3'f.1. 4. .F>.MTJud9e. . . . . . . . . .Tcf. Hildi'ft1ai. ih'e. siate. Fias. pro.vecfih'e.re. Is. .ei1oli9Fi. evi'de·r;·c:e;. "t"c;. . . . . . . . . .
\
!
\

l provide probable cause to sign Commitment and bind Count 1 over
!to District Court with Judge Moody on 1/8/18 @ 1:30pm for AR
!and further proceedings

................................................ ~ ......................................... ,0. ................................................................................................................................................................................................................................ .

02:32:23 PM: State's
iAttorney

!State signs for Exhibits

i o·n. fo.r. .so·ila. .Reductl'o.n. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
. o2':'3.::fo4. .F>MT'D'etense. . . . . .Tr;.A"c;"ti
\Attorney
··a·2:·3·s·:·1··a···F>M-r"J·ua9·e·
. . . . . . . . . .l!. c"T. .D"e·n·le;·s···soi1d···R·eauet"lo·n. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
"6'2:-3·6-ji. F>Ml'ciis·e. .E.n·a. . . .T. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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Order for Commitment

DEC 1 9 2017

illl\l\\\l\\l\\l\l\\\\l\\\\\\lIll

C.:·'.Ri2TOPHER D. RICH,('•;.-,,,
B} DNNN Trnvo, '.'~
lh: :-:.r
1

JAN M. BENNETTS
Ada County Prosecuting Attorney
Cory Nielsen
Deputy Prosecuting Attorney
Idaho State Bar No. 9260 ·
200 W. Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STA TE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,

)
)
)
)
)
)
)

Case No. CR0l-17-49307
COMMITMENT

)

Defendant.

)

________________)
THE ABOVE-NAMED DEFENDANT, ISAAC LYLE SALDIVAR, having been
brought before this Court for a Preliminary Examination on the

J!L day o{}co~ , 2017,

on a charge that the defendant on or about the 4th day of December, 2017, in the County of Ada,
State of Idaho, did commit the crime(s) of: : I. UNLAWFUL POSSESSION OF A FIREARM,
FELONY, LC. §18-3316 and II. GRAND THEFT, FELONY, §18-2403(1), 2407(l)(b), 2409 as
follows:

COMMITMENT (SALDIVAR) Page 1
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COUNTI
That the defendant, ISAAC LYLE SALDIVAR, on or about the 4th day of December
2017, in the County of Ada, State of Idaho, did have under his/her custody or control a firearm,
to-wit: a Smith and Wesson semi-automatic pistol, knowing that he/she has been convicted of
Delivery of a Controlled Substance on 9/19/2013, a felony crime.
COUNT II
That the defendant, ISAAC LYLE SALDIVAR, on or about the 4th day of December
2017, in the County of Ada, State of Idaho, did wrongfully take a Smith and Wesson pistol from
the owner, William Bounsana, with the intent to deprive another of property and/or appropriate
to himself or a third person certain property of another.
The defendant having so appeared and having had/having waived preliminary
examination, the Court sitting as a Committing Magistrate finds that the offense charged as set
forth has been committed in Ada County, Idaho, and that there is sufficient cause to believe that
the defendant is guilty of committing the offense as charged.

WHEREFORE, IT IS ORDERED that the defendant be held to answer to the District
Court of the Fourth Judicial District of the State of Idaho, in and for the County of Ada, to the
charge herein set forth. Bail is set in the sum of$

DATED this _ _(Ci_day of

6 OJ ooo

~

, 2017.

COMMITMENT (SALDIVAR) Page 2
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Electronically Filed
12/22/2017 7:54 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Cortni Welch, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
vs.

REQUEST FOR DISCOVERY

ISAAC LYLE SALDIVAR,
Defendant.
TO:

THE STATE OF IDAHO, Plaintiff, and to the Ada County Prosecutor:

PLEASE TAKE NOTICE, that the undersigned requests discovery and photocopies of the
following information, evidence, and materials pursuant to ICR 16:
1)

All unredacted material or information within the prosecutor’s possession or control, or
which thereafter comes into their possession or control, which tends to negate the guilt of
the accused or tends to reduce the punishment therefore. ICR 16(a).

2)

Any unredacted, relevant written or recorded statements made by the defendant, or
copies thereof, within the possession, custody, or control of the prosecution, the
existence of which is known or is available to the prosecuting attorney by the exercise of
due diligence; and also the substance of any relevant, oral statement made by the
defendant whether before or after arrest to a peace officer, prosecuting attorney, or the
prosecution’s agent; and the recorded testimony of the defendant before a grand jury that
relates to the offense charged.

3)

Any unredacted, written or recorded statements of a co-defendant; and the substance of
any relevant oral statement made by a co-defendant whether before or after arrest in
response to interrogation by any person known by the co-defendant to be a peace officer
or agent of the prosecuting attorney.

4)

Any prior criminal record of the defendant and co-defendant, if any.

5)

All unredacted documents and tangible objects as defined by ICR 16(b)(4) in the
possession or control of the prosecutor that are material to the defendant, intended for
use by the prosecutor or obtained from or belonging to the defendant or co-defendant.

6)

All reports or physical or mental examinations and of scientific tests or experiments
within the possession, control, or knowledge of the prosecutor, the existence of which is
known or is available to the prosecutor by the exercise of due diligence.

7)

A written list of the names and addresses of all persons having knowledge of relevant
facts who may be called by the state as witnesses at the trial, together with any record of
prior felony convictions of any such person which is within the knowledge of the
prosecuting attorney. Additionally, the defense requests ALL statements (written or oral,
recorded, or unrecorded) made by ALL prosecution witnesses or prospective prosecution

REQUEST FOR DISCOVERY

1
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witnesses to the prosecuting attorney or the prosecuting attorney’s agents or to any
official involved in the investigatory process of this case (including, but not limited to
police officers, investigators, and victim-witness coordinators).
8)

A list of all benefits offered to the alleged victim for being a “victim” of crime (including,
but not limited to financial assistance, free or reduced-cost legal representation, housing,
or U-Visa certification).

9)

Unredacted copies of ALL communications between the prosecution, including the
prosecuting attorney’s agents, and alleged victims offering benefits and accepting benefits
(including, but not limited to, letters, emails, and informational pamphlets).

10)

Unredacted copies of ALL documents provided to, and received from, alleged victims
relating to crime victim benefits (including, but not limited to, Crime Victims
Compensation Program applications provided to alleged victims and received by the
Industrial Commission).

11)

A written summary or report of any testimony that the State intends to introduce
pursuant to rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or hearing;
including the witness’ opinions, the facts and data for those opinions, and the witnesses
qualifications.

12)

All reports, logs, or memoranda made by a law enforcement official or an agent of a law
enforcement agency in connection with the investigation or prosecution of the case,
including, but not limited to ticket notes and dispatch logs.

13)

Any writing or object that may be used to refresh the memory of all persons who may be
called as witnesses, pursuant to IRE 612.

14)

Any and all audio and/or video recordings made by law enforcement officials during the
course of their investigation, including recordings made by a law enforcement
communication center.

15)

Any evidence, documents or witnesses that the State discovers or could discover with
due diligence after complying with this request.
The undersigned further requests written compliance within 14 days of service of the within

instrument pursuant to ICR 16.
DATED December 22, 2017.
ANTHONY R. GEDDES
Chief Public Defender

For Thomas M. Callery
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on December 22, 2017, I electronically served a true and correct
copy of the within instrument to the Ada County Prosecutor via the iCourt Portal.

Tracy Stenberg
REQUEST FOR DISCOVERY
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Electronically Filed
12/22/2017 7:54 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Cortni Welch, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

Signed: 12/22/2017 11:20 AM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,

MOTION FOR BOND REDUCTION

vs.
ISAAC LYLE SALDIVAR,
Defendant.
COMES NOW, Isaac Lyle Saldivar, the above-named defendant, by and through counsel,
Thomas M. Callery, Ada County Public Defender’s office, and moves this Court for its ORDER
reducing bond in the above-entitled matter upon the grounds that the bond is so unreasonably high
that Defendant, who is an indigent person without funds, cannot post such a bond, and for the
reason that Defendant has thereby been effectively denied his right to bail.
DATED December 22, 2017.
ANTHONY R. GEDDES
Chief Public Defender

For Thomas M. Callery
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on December 22, 2017, I electronically served a true and correct
copy of the within instrument to the Ada County Prosecutor via the iCourt Portal.

Tracy Stenberg

MOTION FOR BOND REDUCTION
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Electronically Filed
12/22/2017 7:54 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Cortni Welch, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant

Signed: 12/22/2017 11:20 AM

THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR01-17-49307
NOTICE OF HEARING
(MOTION FOR BOND REDUCTION)

ISAAC LYLE SALDIVAR,
Defendant.
TO:

THE STATE OF IDAHO, Plaintiff, and to the Ada County Prosecutor:

YOU, AND EACH OF YOU, are hereby notified that Defendant will call on for hearing
Motion for Bond Reduction, which is now on file with the Court. Said hearing shall take place at
1:30 p.m. on January 08, 2018, in the courtroom of the above-entitled court, or as soon thereafter as
counsel may be heard.
DATED December 22, 2017.
ANTHONY R. GEDDES
Chief Public Defender

For Thomas M. Callery
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on December 22, 2017, I electronically served a true and correct
copy of the within instrument to the Ada County Prosecutor via the iCourt Portal.

Tracy Stenberg

NOTICE OF HEARING (MOTION FOR BOND REDUCTION)
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Electronically Filed
1/5/2018 10:53 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Maura Olson, Deputy Clerk

Signed: 1/8/2018 12:52 PM

JAN M. BENNETTS
Ada County Prosecuting Attorney
Idaho State Bar No. 4606
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

)
)
)
)
)

Case No. CR01-17-49307
INFORMATION

)
)
)
)
)

JAN M. BENNETTS, Prosecuting Attorney, in and for the County of Ada, State of Idaho,
who in the name and by the authority of the State, prosecutes in its behalf, comes now into District
Court of the County of Ada, and states that ISAAC LYLE SALDIVAR is accused by this
Information of the crime(s) of: UNLAWFUL POSSESSION OF A FIREARM, FELONY, I.C.
§18-3316 as follows:

INFORMATION (SALDIVAR) Page 1
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That the defendant, ISAAC LYLE SALDIVAR, on or about the 4th day of December
2017, in the County of Ada, State of Idaho, did have under his/her custody or control a firearm,
to-wit: a Smith and Wesson semi-automatic pistol, knowing that he/she has been convicted of
Delivery of a Controlled Substance on 9/19/2013, a felony crime.
All of which is contrary to the form, force and effect of the statute in such case and against
the peace and dignity of the State of Idaho.

JAN M. BENNETTS
Ada County Prosecuting Attorney

INFORMATION (SALDIVAR) Page 2
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Moody - Meyer - Fisher 01/08/2018

01 :53:31 PM Judge Moody
1

----------01 :53:34 PM II States Attorney

1A-CRT507

State v. Isaac Saldivar
& Bond
PD
Brett Judd

01 :53:35 PM j Defense
I Thomas Callery
, Attorney
01 :53:35 P~ Defendant
_ .,..£>efendant Present In-Custody _ _ _ _ _ _ _ __
01 :53:36 PM Judge Moody
Reviews file

------...--------

O1..:_54:~
M 01 :54:03 PM
01 :54:12 PM
01 :54:38 PM

---·

! Arraignment Video watc~~d andunderstood · - · - - - IInformation served name true and correct
_ _ _ _ Defendant Waives Reading
--- Advised of Charges/Elements State would have to prove to be
found guilty at Trial
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JAN

24 2018

CHRISTOPHER D RICH .
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT ®~NAMARtEMEYER C,erk
08>1.nY

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

Case No. CR01 -17-49307
NOTICE OF JURY TRIAL AND PRETRIAL CONFERENCE AND LIST OF
ALTERNATE JUDGES

On Monday, January 22, 2018 the defendant entered a plea of not guilty and requested
a jury trial.
PRETRIAL CONFERENCE IS SET FOR: Monday, March 5, 2018,@11 :00 AM
JURY TRIAL IS SET FOR. Wednesday, March 21, 2018,@08:30 AM

The Defendant must be present at both of these hearings.
No later than three days before the pre-trial conference, the following must be complete:
•

All discovery must be received by the parties

•

Notice of intent to introduce evidence pursuant to I. R.E. 404, 608 or 609

•

All motions in limine must be filed.

•

A notice of intent to introduce expert testimony must be filed. Failure to
file this notice may result in exclusion of the expert.

At the pre-trial conference, both sides should provide the Court with a written list of
witnesses and a written list of potential exhibits. These may be filed prior to the pre-trial
confere nee.

SCHEDULING ORDER Page I
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Expert witnesses
•

The moving party must provide the other side with the expert's written
opinion or a complete summary of the proposed expert's testimony no
later than thirty days before trial.

Failure to comply with this order or any of the Idaho Criminal Rules will subject a party or
the party·~ attorney to sanctions including, but not limited to, costs for subpoenas,
'I

reasonable attorney fees, exclusion of witnesses and jury costs.

Notice is hereby given. pursuant to /.C.R. 25(a)(6) that an alternate judge may be
assigned to preside over the trial of this case. The following is a list of potential alternate
judges:

Hon.
Hon.
Hon.
Hon.
Hon.

Unless

G. D. Carey
Cheri C. Copsey
Renae Hoff
D. Duff McKee
Michael McLaughlin

Hon. Thomas Neville
Justice Gerald Schroeder
Hon. Darla Williamson
Hon. Ronald Wilper
All Sitting Fourth District Judges

a party has previously exercised the right to disqualification without cause under

Rule 25(a)(1). each party shall have the right to file one (1) motion for disqualification
without cause as to any alternate judge not later than fourteen (14) days after service of
this written notice listing the alternate judge.

Dated this 24th day of January 2018.

MELISSA MOODY
District Judge

SCHEDULING ORDER Page 2
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 24thd day of January, 2018, I caused a true and
correct copy of the above and foregoing instrument to be mailed, postage prepaid, or
hand-delivered, to:

BRETT JUDD
ADA COUNTY PROSECUTOR
INTERDEPARTMENTAL MAIUEMAIL

THOMAS CALLERY
ADA COUNTY PUBLIC DEFENDER
INTERDEPARTMENTAL MAIUEMAIL

SCHEDULING ORDER Page 3
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Electronically Filed
1/25/2018 8:27 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Brenda Ruckdashel, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney
R. Scott Bandy
Deputy Prosecuting Attorney
Idaho State Bar No. 6032
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

Signed: 1/26/2018 04:02 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

)
)
) Case No. CR01-17-49307
)
) MOTION TO DISQUALIFY
)
)
)
)
)

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney for the County of Ada,
State of Idaho, and moves the Court pursuant to I.C.R. 25(a), to disqualify, without cause, the
Honorable Judge D. Duff McKee from presiding over the above-entitled case.
RESPECTFULLY SUBMITTED this24th day of January, 2018
JAN M. BENNETTS
Ada County Prosecuting Attorney

By: R. Scott Bandy
Deputy Prosecuting Attorney
MOTION TO DISQUALIFY (SALDIVAR) Page 1
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CERTIFICATE OF SERVICE
25th
I HEREBY CERTIFY that on this _______
day of January, 2018, I caused to be served,
a true and correct copy of the foregoing Motion to Disqualify upon the individual(s) named
below in the manner noted:
Thomas Maxson Callery 200 W Front Street Rm 1107 Boise ID 83702
 By depositing copies of the same in the United States mail, postage prepaid, first class.
 By depositing copies of the same in the Interdepartmental Mail.
 By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.
 By faxing copies of the same to said attorney(s) at the facsimile number: ____________.
 By hand delivering copies of the same to defense counsel.
x Via iCourt eFile and Serve.

Legal Assistant

MOTION TO DISQUALIFY (SALDIVAR) Page 2
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Signed: 1/30/2018 08:39 AM

FILED By: _ --'-::::aa"""'+---M"""'Y-De puty Clerk
da County
, Cle rk

JAN M. BENNETTS
Ada County Prosecuting Attorney
R. Scott Bandy
Deputy Prosecuting Attorney
Idaho State Bar No. 6032
200 W. Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR01-17-49307
ORDER TO DISQUALIFY

The above entitled matter having come before this Court based on the State’s Motion to
Disqualify;
IT IS HEREBY ORDERED that the Honorable Judge D. Duff McKee be disqualified
from the above entitled case pursuant to Idaho Criminal Rule 25(a), without cause.
Signed: 1/26/2018 04:02 PM

DATED _____________________

District Judge

ORDER TO DISQUALIFY (SALDIVAR) Page 1
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CERTIFICATE OF SERVICE
01/30/2018
I HEREBY CERTIFY that on ___________________, I served the foregoing document
upon the following attorneys, persons and agencies at the addresses listed below.
Thomas Maxson Callery
200 W Front Street Room 1107
Boise, ID 83702

[ ] U.S. Mail, postage prepaid
[ ] Facsimile
[ ✓ ] Email
public.defender@adacounty.id.gov

Brett B. Judd
200 W. Front. Street, Room 3191
Boise, ID 83702

[ ] U.S. Mail, postage prepaid
[ ] Facsimile
[ ✓ ] Email
acpocourtdocs@adaweb.net

CHRISTOPHER D. RICH
Ada County Clerk of the Court
Signed: 1/30/2018 08:40 AM

_____________________________
Deputy Clerk

ORDER TO DISQUALIFY (SALDIVAR) Page 2
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Electronically Filed
1/31/2018 8:56 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Sara Markle, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
Signed: 1/31/2018 01:18 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
MOTION TO DISQUALIFY
ALTERNATE JUDGE WITHOUT
CAUSE

vs.
ISAAC LYLE SALDIVAR,
Defendant.

COMES NOW, Isaac Lyle Saldivar, the above-named Defendant, by and through counsel,
Thomas M. Callery, of the Ada County Public Defender’s office, and moves this Honorable Court
pursuant to ICR 25(a)(6) for the disqualification of the Honorable Cheri Copsey to sit as an alternate
trial judge in the above-entitled action.

31 2018.
DATED January ____,

Thomas M. Callery
Attorney for Defendant

CERTIFICATE OF MAILING

31 2018, I served a true and correct copy of the within
I HEREBY CERTIFY that on January ____,
instrument to the Ada County Prosecutor.

Tracy Stenberg

MOTION TO DISQUALIFY ALTERNATE JUDGE WITHOUT CAUSE
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Signed: 1/31/2018 01:38 PM

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,

ORDER GRANTING
DISQUALIFICATION OF ALTERNATE
JUDGE WITHOUT CAUSE

vs.
ISAAC LYLE SALDIVAR,
Defendant.

Pursuant to ICR 25(a)(6), the defendant’s Motion to Disqualify is granted without cause and an
alternate judge other than the Honorable Cheri Copsey shall be assigned to preside over the case.
ORDERED:

Signed: 1/31/2018 01:34 PM

.

Melissa Moody
District Judge
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on
and correct electronic copy to:
Ada County Prosecutor
Ada County Public Defender

01/31/2018

, I served a true

acpocourtdocs@adaweb.net
public.defender@adacounty.id.gov
Signed: 1/31/2018 01:38 PM
CHRISTOPHER D. RICH
Ada County Clerk of the Court

Deputy Clerk

ORDER GRANTING DISQUALIFICATION OF ALTERNATE JUDGE WITHOUT CAUSE
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Electronically Filed
1/31/2018 4:37 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Chynae Hull, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
Signed: 2/1/2018 09:45 AM

THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
vs.

MOTION FOR PRELIMINARY
HEARING TRANSCRIPT

ISAAC LYLE SALDIVAR,
Defendant.

COMES NOW, Isaac Lyle Saldivar, the defendant above-named, by and through counsel
Thomas M. Callery of the Ada County Public Defender’s office, and moves this Court pursuant to
ICR 5.2(a) for an ORDER providing typewritten transcripts of the preliminary hearing proceedings
held in this matter, as they are essential and necessary for filing pretrial motions. Defendant, being
indigent, also requests that the transcripts be prepared at the cost of Ada County, at a rate of $3.25
per page.
DATED January 31, 2018.
ANTHONY R. GEDDES
Chief Public Defender

For Thomas M. Callery
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on January 31, 2018, I served a true and correct copy of the within
instrument to the Trial Court Administrator via the iCourt Portal.

Tracy Stenberg

MOTION FOR PRELIMINARY HEARING TRANSCRIPT
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Signed: 2/1/2018 03:50 PM

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
vs.

ORDER FOR PRELIMINARY
HEARING TRANSCRIPT

ISAAC LYLE SALDIVAR,
Defendant.

For good cause appearing, this Court hereby grants Defendant’s Motion for Preliminary Hearing
Transcript. Pursuant to ICR 5.2(a), a typewritten transcript of the preliminary hearing held in this
matter, shall be prepared at the expense of Ada County.
The transcript shall be prepared within thirty (30) days from the entry date of this order, at a rate
of $3.25 per page.
ORDERED:

Signed: 2/1/2018 03:30 PM

.

Melissa Moody
District Judge
CERTIFICATE OF SERVICE
02/01/2018
I HEREBY CERTIFY that on
I served a true and correct electronic copy to:
Ada County Prosecutor
acpocourtdocs@adaweb.net
Ada County Public Defender
public.defender@adacounty.id.gov
Ada County Transcript
transcripts@adaweb.net

,

CHRISTOPHER Signed:
D. RICH
2/1/2018 03:50 PM
Ada County Clerk of the Court
Deputy Clerk
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Electronically Filed
2/2/2018 4:02 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Cortni Welch, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
vs.
ISAAC LYLE SALDIVAR,

SPECIFIC REQUEST FOR DISCOVERY

Defendant.
TO:

THE STATE OF IDAHO, Plaintiff, and to the Ada County Prosecutor:

PLEASE TAKE NOTICE, that the undersigned requests discovery and photocopies of the
following information, evidence, and materials pursuant to ICR 16:
1. All reports and media generated by Detective Miraglia.
2. All reports and media generated by Officer Schneider.

2 2018.
Dated February ____,

THOMAS M. CALLERY
Attorney for Defendant

CERTIFICATE OF MAILING

2
I HEREBY CERTIFY that on February ____,
2018, I electronically served a true and correct
copy of the within instrument to the Ada County Prosecutor via Odyssey File & Serve.

Tracy Stenberg
SPECIFIC REQUEST FOR DISCOVERY

1

000044

IOU,?:

N0.--:"7-~-~~---A-M
Fl~----

FEB O5 2018
CHRISTOPHER D. RICH, Clerk
ByP. BOURNE
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH filDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant,

)
)
)
)
) Case No. CR0l-17-49307
)
) NOTICE OF PREPARATION
) OFPRELIMINARYHEARING
) TRANSCRIPT

An Order for transcript was filed in the above-entitled matter on February 1, 2018, and a copy of
said Order was received by the Transcription Department on February 1, 2018. I certify the
estimated cost of preparation of the transcript to be:
Type of Hearing: Preliminary Hearing
Date of Hearing: December 19, 2017 Judge: Michael J. Oths
29 Pages x $3.25 = $94.25
In this case, the Ada County Public Defender's Office has agreed to pay for the cost of the transcript
fee upon completion of the transcript.
The Transcription Department will prepare the transcript and file it with the Clerk of the District
Court within thirty (30) days (or expedited days) from the date of this notice. The transcriber may
make application to the District Judge for an extension of time in which to prepare the transcript.

Date: February 5, 2018
PamelaB~· •
Transcript Department

NOTICE OF PREPARATION OF TRANSCRIPT-Page 1
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CERTIFICATE OF MAILING

I certify that on February 5, 2018, a true and correct copy of the Notice of Preparation of Transcript
was forwarded to Defendant's attorney of record, by electronic mail, at:
Ada Co. Public Defender
public.defender@adacounty.id.gov
THOMAS M. CALLARY

Pamela~
Transcri~

NOTICE OF PREPARATION OF TRANSCRIPT-Page 2
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Electronically Filed
2/16/2018 2:26 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Maura Olson, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 West Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

___________

)
)
)
)
)
)
)
)
)
)

Case No. CR0l-17-49307
STATE'S RESPONSE TO
DEFENDANT'S SPECIFIC
REQUEST FOR DISCOVERY
TO COURT

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney, in and for the County of Ada,
State of Idaho, and informs the Court that the State has complied with the Defendant' s Specific
Request for Discovery.

RESPECTFULLY SUBMITTED this

J

lfday of February 2018.
JAN M. BENNETTS
ecuting Attorney

STATE'S RESPONSE TO DEFENDANT'S SPECIFIC REQUEST FOR DISCOVERY
TO COURT (SALDIVAR), Page 1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

/(;-t"1 day of February 2018, a true and correct copy of

the foregoing State's Response to Defendant's Specific Request for Discovery to Court, was served
to Thomas Callery, Public Defender's Office, 200 W. Front Street, Room 1107, Boise, Id 83 702, in
the manner noted below:
'1$- By iCourt eFile and Serve

Legal Assistant

STATE'S RESPONSE TO DEFENDANT'S SPECIFIC REQUEST FOR DISCOVERY
TO COURT (SALDIVAR), Page 2
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Electronically Filed
2/16/2018 2:44 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Maura Olson, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant

Signed: 2/24/2018 03:49 PM

THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
vs.

MOTION TO SUPPRESS

ISAAC LYLE SALDIVAR,
Defendant.

COMES NOW, Isaac Lyle Saldivar, the above-named Defendant, by and through counsel,
Thomas M. Callery, of the Ada County Public Defender’s office, and moves this Court pursuant to
ICR 12(b)(3) for its ORDER suppressing all evidence obtained as the result of an illegal seizure
and/or illegal search as well statements made by Mr. Saldivar to law enforcement during custodial
interrogations in the above entitled case. Counsel requests leave to supplement briefing in support of
this motion if/when additional police reports and media are disclosed by the state. This motion is
made pursuant to the Fourth and Fourteenth Amendments of the United States Constitution, Article
1, Section 17 of the Idaho State Constitution, and I.C.R. 12.
DATED February 16, 2018.

Thomas M. Callery
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on February 16, 2018, I served a true and correct copy of the within
instrument to the Ada County Prosecutor.

Tracy Stenberg
MOTION TO SUPPRESS

1
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Electronically Filed
2/16/2018 2:44 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Maura Olson, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

Signed: 2/24/2018 03:49 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
vs.

MEMORANDUM IN SUPPORT OF
MOTION TO SUPPRESS

ISAAC LYLE SALDIVAR,
Defendant.

COMES NOW, Isaac Lyle Saldivar, the above-named Defendant, by and through counsel,
Thomas M. Callery, of the Ada County Public Defender’s office, and hereby submits the following
Memorandum in Support of his Motion to Suppress;
FACTS
Counsel for Mr. Saldivar anticipates the facts established at hearing to be as follows:
On December 4, 2017, several Boise Police Officers arrived at Saint Alphonsus Hospital to
investigate a call of a woman with a gunshot wound. She was identified as Christina Pedroza, and
she was brought to the hospital by Racheal Bear, an acquaintance. While at the hospital, law
enforcement learned that the two women and Isaac Saldivar, Ms. Pedroza’s boyfriend, had been up
late into the night drinking alcohol and using drugs. The group was mourning the death of Mr.
Saldivar’s mother who had recently died in a car accident.
Over the course of the night, Ms. Bear stepped outside to smoke a cigarette. While outside
she heard a gunshot and moments later Mr. Saldivar came outside carrying Ms. Pedroza. He told
Ms. Bear that Ms. Pedroza had just shot herself, and asked that she drive her to the hospital. Mr.
Saldivar stayed at the apartment. While at the hospital Ms. Pedroza was attended to by medical
staff in the emergency room. Before she was taken into surgery she was interviewed by Officer

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS
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Cooper. She told him that she had been drinking, using drugs, that she had been up for three days,
and that she had shot herself.
Once law enforcement learned the address of the apartment, Officers Schneider and J.
Martinez were dispatched to the scene of the shooting.1 While outside the apartment, a man, later
identified as Isaac Saldivar, was seen walking around the corner with a box. He was immediately
ordered to show his hands, turn around, and get on his knees. He complied, and was placed into
custody. Officer Schneider patted Mr. Saldivar for weapons and found a gun in his pants pocket.
Mr. Saldivar was found to have a prior felony conviction and be a prohibited possessor. He was
charged with felon in possession of a firearm and grand theft.2
ARGUMENT
A. The officer’s detention and frisk of the defendant was unlawful.
An officer may frisk an individual if the officer can point to specific and articulable facts
that would lead a reasonably prudent person to believe that the individual with whom the officer is
dealing may be armed and presently dangerous and nothing in the initial stages of the encounter
dispels that belief. State v. Babb, 133 Idaho 890, 892 (Ct.App.2000). In State v. Bishop, 146 Idaho
804 (2009), the Supreme Court discussed several factors influencing whether a reasonable person in
the officer’s position would conclude that a particular person was armed and dangerous:
whether there were any bulges in the suspect’s clothing that resembled a weapon,
whether the encounter took place late at night or in a high crime area; and whether
the individual made threatening or furtive movements, appeared nervous or agitated,
appeared to be under the influence of alcohol or illegal drugs, was unwilling to
cooperate or had a reputation for being dangerous.
Id. Whether any of these considerations, taken together or by themselves, are enough to justify a
Terry frisk depends on an analysis of the totality of the circumstances. Bishop, at 819.
In the case at hand, the facts known to Officer Schneider and Officer J. Martinez at the time
of the pat down do not meet the Bishop criteria. While Officer Schneider did not write a report, he
did testify at the preliminary hearing (PH). At hearing, he explained that he arrived at the apartment
1

Submitted pursuant to IRE 803(8)(A), the police report authored by J. Martinez (BATES 000015), disclosed by the
State in discovery, submitted only for purposes of this ICR 12(b) motion. Attached hereto as Exhibit A.
2
The firearm returned as stolen, but at preliminary hearing probable cause was not established and the grand
theft charge was dismissed.

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS
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and a male subject emerged from the north holding a box in his hands. (PH p 8:18-22). He
contacted the subject, and because he and Officer J. Martinez did not know if there were any
weapons still involved, he was detained, and patted for weapons.

(PH p 8:23-25, p 9:1-4).

Upon contacting the subject, and ordering him to the ground, Officer Schneider did not know the
subject’s identity. Only that he was in the vicinity of the house (an apartment). (PH p 14:9-16).
According to the report from Officer J. Martinez, the unknown subject was compliant with his
orders, showed his hands, turned around, and got on his knees, all on the officer’s commands. (see
Exhibit A attached hereto).
In looking at the Bishop factors, the encounter occurred at night in the dark. Outside of that
fact, the record is devoid of evidence that support any of the other factors to be considered. It is true
that Officers Schneider and J. Martinez were responding to an apartment complex where someone
had been injured by a gun, but through the course of the investigation it was apparent that it was
self-inflicted. Further, even if it was believed that the gunshot was not self-inflicted, Mr. Salvidar did
nothing to indicate to the officers that he may be armed or dangerous.

Without more, the

immediate detention, and pat search of Mr. Saldivar’s person was unlawful. Further, for the sake of
argument, even if it was reasonable to believe Mr. Saldivar was armed and presently dangerous, that
concern should have been dispelled upon seeing his hands, and his compliance with officer
commands.

CONCLUSION
Evidence or information acquired as a result of a constitutionally impermissible seizure will
be excluded unless the causal connection between the seizure and the acquisition has been broken.
State v. Bainbridge, 117 Idaho 245, 249, 787 P.2d 231 (1990). The gun seized was a result of an
illegal seizure and pat down for weapons and should be suppressed.

DATED February 16, 2018.

Thomas M. Callery
Attorney for Defendant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on February 16, 2018, I served a true and correct copy of the within
instrument to the Ada County Prosecutor.

Tracy Stenberg
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Boise Police Department.
Supplemental Report
RD: 46
1. Incident Tooic
GRAND THEFT
PAROLE VIOLATION WARRANT
UNLAWFUL POSSESSION OF A FIREARM
3. Address
8950 W SHELLIE LN, 104, BOISE
s. Date Occurred
16. Time Occured
05:00
12/04/2017

I

INarrative

IDR# 2017-729683

2. Subiect/Victim's Name
PEDROZA, CHRISTINA N

14. Phone

I
17. Route To

I

County Prosecutor

* Has Video*

I

(000) 000-0000
18. Division

I

PATROL

I

INITIAL RESPONSE/CONTACT:

On 12/04/2017 at approximately 0529 hours, Boise Police was dispatched to a shooting situation at Saint
Alphonsus, off of Curtis. Officers responded to the location and learned that there was a female victim
who had been shot in the arm and responded to the emergency room. As Officers began gathering
information, they came up with an address of where the incident happened at 8950 W. Shelly Apt. #104.
I responded to that location with Officer Trent Schneider. We walked up to the apartment and as we were
standing to the left of the door, we observed some blood droppings in front of the door. While we were
waiting for a few more assist units, the male suspect came walking around the corner from the north of
the apartment. As he rounded the corner, we challenged him and instructed him to show us his hands,
turn around, and get down on his knees, which he complied. The suspect was taken into custody without
incident.
After Officer Schneider handcuffed the suspect, he asked the suspect if he had any weapons and the
suspect stated that he did not. However, as Officer Schneider was performing a pat down, he felt a gun
in the left front pocket of the suspect's pants. Officer Schneider was able to pull out the gun, which I later
ran a check on through Dispatch. The serial number for the Bodyguard 380 was KAM2109. After running
the serial number, Dispatch informed me that the handgun was confirmed stolen.
When we got finished securing the suspect, Sgt. Powell and I made entry into the apartment to do a
protective sweep and make sure there were no further victims in the apartment. Upon making entry, we
noticed more blood on the stairs. We cleared the downstairs and, in doing so, there was a container on
the bed in the downstairs room that contained what appeared to be green leafy substance, consistent
with marijuana. We then worked our way upstairs and cleared the room upstairs. As we were clearing the
room upstairs, there was a closet where we located more blood and what appeared to be a bullet hole in
the side of the wall, not far from the ground. The bullet hole came out the other side. It went into the
closet and came out in the bedroom. I did not see where it went after it came out of the wall in the
bedroom.
Once we finished with the protective sweep, I took a few preliminary pictures and then I ran the serial
number on the gun and found out that it was stolen. I placed the gun on the kitchen counter so that it
could be there for the Crime Scene personnel, since Detectives were being called. I then sat on the
residence until I was cleared by Ofc. Bock, due to the fact that we were holding the residence for
Detectives.
No further action taken by this officer.
Admin
Officer(s) Reporting

Ofc. Joseph Martinez
Approve d Superv isor

Sgt. Brett Powell

Ada No.

865
Ada No

578

Approved Date

12/05/2017 05:43
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Electronically Filed
2/21/2018 4:03 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Chynae Hull, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney
Brett B. Judd
Idaho State Bar No. 8290
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)

Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

_______________

)
)

Case No. CR0l-17-49307

)
)
)
)
)
)

DISCOVERY
RESPONSE TO COURT

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney, in and for the County of Ada,
State of Idaho, and informs the Court that the State has complied with the Defendant's Request for
Discovery.

RESPECTFULLY SUBMITTED this

21

day of February 2018.

JAN M. BENNETTS
ting Attorney

DISCOVERY RESPONSE TO COURT (SALDIVAR), Page 1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ,:?J.5}

day of February 20 18, I caused to be served, a

true and correct copy of the foregoing Discovery Response to Court upon the individual(s) named
below in the manner noted:
Thomas Callery, Public Defender' s Office, 200 W. Front Street, Rm. 3191, Boise, Id 83 702

□

By depositing copies of the same in the United States mail, postage prepaid, first class.

□

By depositing copies of the same in the Interdepartmental Mail.

□

By hand delivering copies of the same to defense counsel.

□

By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.

□

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

-9., By iCourt eFile and Serve

Legal Assistant
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Electronically Filed
2/21/2018 4:03 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Chynae Hull, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney

Signed: 2/24/2018 03:25 PM

Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

___________

)
)
)
)
)
)
)
)
)
)

Case No. CR0l-17-49307

STATE'S LIST OF
POTENTIAL TRIAL
WITNESSES

COMES NOW, Brett B. Judd Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho, and does hereby provide the following list of trial witnesses:
1.
2.
3.
4.
5.
6.
7.

Christina N.D.Pedroza, c/o Ada County Prosecutor's Office
Raechl Rose Bear, c/o Ada County Prosecutor's Office
Joe Martinez, c/o Boise City Police Department
Trent Schneider, c/o Boise City Police Department
Teresa Ritter, c/o Boise City Police Department
Michelle Degrange, c/o Boise City Police Department
Tim E Brady, c/o Boise City Police Department
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DATED this ~

day of February, 2018.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
ett .
Deputy Pr secuting Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _ _ _ day of February, 2018, I caused to be served, a
true and correct copy of the foregoing State's List of Potential Trial Witnesses upon the
individual(s) named below in the manner noted:
Thomas Maxson Callery, 200 W Front Street Rm 1107 Boise ID 83702
□

By depositing copies of the same in the United States mail, postage prepaid, first class.

0 By Hand Delivering said document to defense counsel.
□

By emailing a copy of said document to defense counsel.

□

By depositing copies of the same in the Interdepartmental Mail.

□

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

□

By faxing copies of the same to said attorney(s) at the facsimile number: _ _ _ __

W By iCourt eFile and Serve.
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Electronically Filed
2/21/2018 4:03 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Chynae Hull, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney

Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 West Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

___________

)
)
)
)
)
)
)
)
)

Case No. CR0l-17-49307
SUPPLEMENTAL DISCOVERY
DISCLOSURE
TO COURT

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney in and for Ada County, State

ofldaho, and informs the Court that the State has submitted a Supplemental Discovery Disclosure.
RESPECTFULLY SUBMITTED this ri l day of ----+QJo
,___._,_'""'--- - -, 2018 .
JAN M. BENNETTS
· g Attorney

SUPPLEMENTAL DISCOVERY DISCLOSURE TO COURT (SALDIVAR)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

;2Jfl

day of

]e)JrUC1'ff' , 2018 I caused to be

served, a true and correct copy of the foregoing Supplemental Discovery Disclosure to Court upon
the individual(s) named below in the manner noted:
Thomas Callery, Public Defender's Office, 200 W. Front Street, Rm 3191 , Boise, Id 83702

*

By depositing copies of the same in the United States mail, postage prepaid, first class.

* By depositing copies of the same in the Interdepartmental Mail.
* By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

* By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __
*

7'

By hand delivering copies of the same to defense counsel.
By serving a copy via iCourts E-file and Serve

Legal Assistant

SUPPLEMENT AL DISCOVERY DISCLOSURE TO COURT (SALDIVAR)
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Electronically Filed
2/21/2018 4:03 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Chynae Hull, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR0l-17-49307
REQUEST FOR DISCOVERY

TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal
Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects:
Request is hereby made by the prosecution to inspect and copy or photograph books, papers,
documents, photographs, tangible objects or copies or portions thereof, which are within the
possession, custody or control of the defendant, and which the defendant intends to introduce in
evidence at trial.
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(2) Reports of Examinations and Tests:
The prosecution hereby requests the defendant to permit the State to inspect and copy or
photograph any results or reports of physical or mental examinations and of scientific tests or
experiments made in connection with this case, or copies thereof, within the possession or control
of the defendant, which the defendant intends to introduce in evidence at the trial, or which were
prepared by a witness whom the defendant intends to call at the trial when the results or reports
relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of any
testimony that the defense intends to introduce pursuant to Idaho Criminal Rule 16(c)(4), including
the facts and data supporting the opinion and the witness's qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the defendant
state in writing within ten (10) days any specific place or places at which the defendant claims to
have been at the time of the alleged offense and the names and addresses of the witnesses upon
whom he intends to rely to establish such alibi.
DATED this

9_ day of February 2018.
JAN M. BENNETTS
Ada County Prosecuting Attorney

Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

J/5}

day of February 2018, I caused to be served, a

true and correct copy of the foregoing Request for Discovery upon the individual(s) named below in
the manner noted:
Thomas Callery, Public Defender's Office, 200 W. Front Street, Rm. 3191, Boise, Id 83 702

□

By depositing copies of the same in the United States mail, postage prepaid, first class.

□

By depositing copies of the same in the Interdepartmental Mail.

□

By hand delivering copies of the same to defense counsel.

□

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

□

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

~

By iCourt eFile and Serve

REQUEST FOR DISCOVERY (SALDIVAR), Page 3

000063

F•.EO

tJt~ ::

A.M·- - - --P.M_~~-'-Q""-----

MAR O1 2018
CHRISTOPHER D. RICH, Clerk
By ANNAMARIE MEYER
OEPOTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

State of Idaho
Plaintiff,

vs.

Case No. CR01-17-49307
Order to Transport from
Department of Correction

ISAAC LYLE SALDIVAR
Defendant.

Event Code· OTRAN

The Defendant is in the custody of the Idaho Board of Corrections, and it is necessary
that Defendant be brought before this Court on:
Hearing Type
Pre-trial Conference

Date
03/05/2018

@

Time
11 :00 AM

The Ada County Sheriff shall bring the Defendant from the penitentiary to the court at
said time and on said date;
Immediately following the court appearance the Sheriff will return the Defendant to the
custody of the Idaho State Penitentiary;
The Idaho State Penitentiary shall release the Defendant for the purpose of the court
hearing.
The Clerk of this Court shall serve a copy hereof upon the Idaho State Penitentiary
forthwith and certify to the same.

IT IS SO ORDERED.

Dated: March 01 . 2018
Melissa Moody
Judge

ORDER TO TRANSPORT FROM DEPARTMENT OF CORRECTION

1
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Electronically Filed
3/2/2018 12:15 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Sara Markle, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant

Signed: 3/3/2018 12:22 PM

THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,

NOTICE OF HEARING
(Motion to Suppress)

vs.
ISAAC LYLE SALDIVAR,
Defendant.
TO:

THE STATE OF IDAHO, Plaintiff, and to the Ada County Prosecutor:

YOU, AND EACH OF YOU, are hereby notified that Defendant will call on for hearing
Motion to Suppress, which is now on file with the Court. Said hearing shall take place on March 19,
2018 at 3:00 p.m. in the courtroom of the above-entitled court, or as soon thereafter as counsel may
be heard.
DATED March 02, 2018.
ANTHONY R. GEDDES
Chief Public Defender

For Thomas M. Callery
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on March 02, 2018 I electronically served a true and correct copy of
the within instrument to the Ada County Prosecutor.

Tracy Stenberg

NOTICE OF HEARING
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Electronically Filed
3/5/2018 9:46 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Maura Olson, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

Signed: 3/5/2018 02:21 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

Case No. CR01-17-49307

EXHIBIT LIST

COMES NOW, THE STATE OF IDAHO, by and through the undersigned
Deputy Prosecuting Attorney, and submits its following exhibit list:

Exhibit
No.

Description

Offered

Admitted

Date

A. REAL EVIDENCE
1. Certified Judgment of Conviction for the
Defendant
2. On-Body Video from Officer Schneider

EXHIBIT LIST (SALDIVAR) Page 1
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3. Picture of the firearm removed from the
defendant’s pocket.

5
RESPECTFULLY SUBMITTED this ______
day of March, 2018.

JAN M. BENNETTS
Ada County Prosecuting Attorney

____________________________
By: Brett B. Judd
Deputy Prosecuting Attorney
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _______
5th day of March, 2018, I caused to be served, a
true and correct copy of the foregoing Objection to Motion to Suppress upon the individual(s)
named below in the manner noted:
Benson Barrera 1111 S Orchard Street Ste 171 Boise ID 83705
 By depositing copies of the same in the United States mail, postage prepaid, first class.
 By depositing copies of the same in the Interdepartmental Mail.
 By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.
 By faxing copies of the same to said attorney(s) at the facsimile number: _______________.
 By hand delivering copies of the same to defense counsel.

x Via iCourt eFile and Serve.
______________________________
Legal Assistant
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Moody - Meyer - Fisher 03/05/2018

1A-CRT507

State v. Isaac Saldivar(TO) CR01 -17-49307
PTC (2d JT 3/21 )
PD
11 :01 :34 AM States Attorney · Brett Judd

-------

11 :01 :34 AM i Defense
' Attorney
11 :01 :35 AM Defendant
11 :01 :35 AM Judge Moody
·--·---11 :01 :43 AM , Defense
Attorney

11 :02:10.AMl

·-- - - -

11 :02:30 AM Judge Moody
-+

-

11 :02:54 AM States Attorney

Thomas Callery
De_!_endant Present In-Custody
Reviews file
~still on fur trial at this time, MTS setfor 03/19

f

can move the trial if need be
- - - - - --·-questions if MTS is suppressed can the state still proceed
no

....

11 :02:57 AM Judge Moody
leave on for trial?
11 :03:04 AM States Attorney ! yes
i
11 :03:07 AM i Judge Moody
comments on the MTS, will be prepared to rule from the bench

---------------

- - - r - - - - - --;l _
s_
o _w_e_c_a_n..;..p_ro_c_e_ed_ to trial _ _
_
_ ______ _
asks counsel to work with each other to get everything to the
-~-----· c~~rt by 03/09
_____
_ ___ _
11 :~3:56 A~
_
!j ury instructions w~II be sent out via email
11 :04:06 AM States Attorney ' exhibit list has been provided to counsel

11 :03:36 AM

i

11 :04:17 AM Defense

' nothing suprising or tricky evidentiary issues

Attorney
--411 :04:31 AM Judge Moody

I will see you at MTS hearing

-----·
11 :04:37 AM i

· End of Case

·

11:04:38 AMl
11 :04:38 AM

3/5/2018
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Electronically Filed
3/8/2018 11:29 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Chynae Hull, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 West Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR01-17-49307
ADDENDUM TO DISCOVERY
RESPONSE TO COURT

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney in and for Ada County, State
of Idaho, and informs the Court that the State has submitted an Addendum to Response to
Discovery.
8 day of March, 2018.
RESPECTFULLY SUBMITTED this the ____
JAN M. BENNETTS
Ada County Prosecuting Attorney

By: Brett B. Judd
Deputy Prosecuting Attorney
ADDENDUM TO DISCOVERY RESPONSE TO COURT (SALDIVAR) Page 1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 8th

day of March, 2018, a true and correct copy of

the foregoing Addendum to Discovery Response to Court was served to the following in the manner
noted below:
Thomas Maxson Callery, 200 W Front Street Rm 1107 Boise ID 83702
 By depositing copies of the same in the United States mail, postage prepaid, first class.
 By depositing copies of the same in the Interdepartmental Mail.
 By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.
 By faxing copies of the same to said attorney(s) at the facsimile number: _______________.
 By hand.
x By iCourt eFile & Serve.


Legal Assistant

ADDENDUM TO DISCOVERY RESPONSE TO COURT (SALDIVAR) Page 2
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Electronically Filed
3/9/2018 3:21 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Maura Olson, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

Signed: 3/13/2018 12:24 PM

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR01-17-49307

OBJECTION TO MOTION TO
SUPPRESS

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho and informs the Court and Counsel of the State’s objection to the defendant’s
motion to suppress evidence.
ISSUES BEFORE THE COURT
1. Whether the defendant, a person who has waived his Fourth Amendments Rights has
standing to assert a violation of a right he has waived as a condition of Parole.
2. Whether a Law Enforcement Officer can perform a pat search for a weapon on a suspect
who the officer has reason to believe has access to a firearm, is coming from an area

OBJECTION TO MOTION TO SUPPRESS (SALDIVAR) Page 1
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where a shooting had recently occurred, is emerging from the dark, is most likely
intoxicated, and the officer is still waiting for backup.
3. Whether either the attenuation doctrine or doctrine of inevitable discovery apply where
the defendant had a firearm in his pocket, is a prohibited possessor, was lawfully
identified by law enforcement, and was arrested on an outstanding warrant, which
requires two searches of the defendant.
FACTS
On September 19, 2013, the defendant was sentenced to a period of Retained Jurisdiction
by the Honorable George D. Carey in CRFE-2013-8114. On February 14, 2014, the Honorable
Michael E. Wetherell relinquished the Court’s jurisdiction over the defendant and ordered the
prison sentence into execution. The Idaho Parole Commission eventually granted the defendant
parole with several conditions attached to that parole. As a condition of his parole, the defendant
waived his Constitutional Rights to be free from unreasonable searches and seizures pursuant to
the Fourth Amendment of the United States Constitution and the Idaho Constitution. The
defendant’s waived his “…rights under the Fourth Amendment and the Idaho constitution
concerning searches” by “any agent of IDOC or a law enforcement officer.” 1 While on parole,
the defendant violated the terms of his parole and the Idaho Parole Board issued a warrant for the
defendant’s arrest. That warrant was active on December 4, 2017. The parole warrant authorized
law enforcement to arrest the defendant.
On December 4, 2017, at approximately 5:30 in the morning officers from the Boise
Police Department were dispatched to St. Alphonsus hospital in Boise because a person was
driven to the emergency room with a gunshot wound. Several officers were dispatched to the
hospital to investigate the shooting. According to the dispatch log, the person that drove the
person who had been shot to the hospital told law enforcement officers that the shooting
happened at 8950 Shelly Lane #104 in Boise. She also said that the defendant’s mother had
recently died, the occupants of the residence were drunk, that the firearm was still inside the
residence, and that the firearm is still in the residence. Officer Schneider of the Boise Police
Department was one of the officers dispatched to the Shelly Lane address to investigate the
shooting. When Officer Schneider arrived at that address, it was still dark.
1

The defendant’s agreement of supervision is attached to this filing as State’s Exhibit 1.
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As Officer Schneider approached the front door of the Shelly Lane address he saw blood
drops at the entry to the home. Officer Schneider and an assist officer, Officer Martinez, were
waiting for other officers to arrive for officer safety before attempting to make entry into the
apartment. While the officers were waiting, an unknown person rounded the corner of the
building. At this point, it was dark out, officers had been informed that someone had been shot,
officers had been informed that the firearm was still in the residence, officers had been told the
people at the residence were intoxicated officers knew there was fresh blood on the ground,
officers were waiting for extra officers for safety reasons, and an unknown male rounded the
corner coming towards them. With all of that knowledge Officers Schneider and Martinez
ordered the unknown male, later identified as the defendant, to the ground and asked him if he
had any weapons. The defendant lied and said he did not. In a subsequent search by Officer
Schneider the defendant was found to be in possession on a stolen .380 handgun. The defendant
was confronted at the home at approximately 5:50 in the morning. After running the defendant’s
identity, law enforcement knew about the active warrant for the defendant by 6:06 in the
morning or approximately 15 minutes later.
After detaining the defendant for an interview, he was identified as Isaac Saldivar. Mr.
Saldivar admitted to being on parole. A records check by law enforcement revealed that the
defendant had an active warrant for his arrest for violations of his parole. After being interviewed
about the shooting, the defendant was booked into the Ada County Jail for being a Felon in
Possession of a Firearm, Grand Theft, and a Parole Warrant. As part of the booking process in
the Ada County Jail, every person who is booked into the jail is searched by both the arresting
officer and by jail staff.
LAW
A search based on a waiver of a parolee’s rights does not violate the Constitution. See
State v. Purdham, 147 Idaho 206 (2009). The scope of a waiver of a constitutional right is
determined controlled by the language of the waiver. State v. Jaskowski, Docket No. 44772, pg.
4, filed January 18, 2018 (2018). Any conditions on the waiver that the probationer or parolee
signed will limit the scope of the waiver. Id. A parolee or probationer is allowed to make a
complete waiver of his or her rights to be free from unreasonable searches and such a waiver is
enforceable. State v. Gawron, 112 Idaho 841, 843 (1987).
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In Gawron, the defendant was on probation. One of the defendant’s probation conditions
required him to “consent to the search of his person, automobile, real property, and any other
property at any time and at any place by any law enforcement officer, and does waive his
constitutional right to be free from such searches.” Based on that waiver, a police officer and
probation officer searched the defendant’s home and found stolen property. After a jury trial, the
defendant was convicted of possession of stolen property. The issue before the Idaho Supreme
Court was whether the waiver of the defendant’s constitutional rights as a part of probation was
valid. The Idaho Supreme Court held that waivers of the right to be free from unreasonable
searches are valid because a probationer or parolee has a reduced expectation of privacy. Id. The
Court went on to note that what would be an unreasonable search of a normal person would be
reasonable if done to a person who has waived his or her constitutional rights. Id. Additionally,
the Court noted that once a person waives a constitutional right that waiver is a valid exception
to the normal requirement for a warrant. Id.
An officer can legally conduct a minimally invasive pat-search for weapons when the
totality of the circumstances creates a reasonable inference that a suspect poses a safety risk to an
officer. State v. Henage, 143 Idaho 655, 662 (2007). The Idaho Supreme Court identified several
factors to consider when determining whether it is reasonable to conduct a pat-search. State v.
Bishop, 146 Idaho 804, 819 (2009). The factors to consider are 1. Any bulges, 2. Whether it is
dark or not, 3. Whether it is a high-crime area, 4. Any threatening or furvitive movements, 5.
Any admissions to possessing weapons, 6. Whether the person is nervous, 7. Whether the person
is under the influence, and 8. Whether the suspect has a reputation for being dangerous. Id.
The attenuation doctrine applies where the causal connection between an illegal event
and the discovery of evidence is broken. State v. Fenton, 2017 WL 4231101, 2 (Ct.App. 2017).
The factors in applying the attenuation doctrine are: 1. time lapse 2. an intervening circumstance,
and 3. the flagrancy and purpose of the law enforcement action. Id. Generally, a short period of
time between the event and the discovery weighs towards suppression. Id. at 3. An action by a
third party can qualify as an intervening event. United States v. Ceccolini, 435 U.S. 268, 279
(1978). Police conduct is flagrant when it is done with the hope of securing some sort of
evidence of a crime. Brown v. Illinois, 422 U.S. 590, 605 (1975). It is not misconduct by the
police when an action is an isolated mistake. Utah v. Strief, 136 S.Ct. 2056, 2063(2016). An
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Officer’s incorrect decision related to a bona fide investigation is not enough for flagrancy. State
v. Fairchild, Docket No. 44617, 16 filed March 7, 2018 (Ct. App. 2018).
If the State can establish by a preponderance of the evidence that the evidence which is
subject to suppression would have inevitably been discovered, the exclusionary rule does not
apply. Nix v. Williams, 467 U.S. 431, 444 (1984). The Court is required to determine what
inevitably would have taken place if the unlawful search had not occurred. Stuart v. State, 136
Idaho 490, 497 (2001). In the context of a claimed illegal pat-search, the State would have to
establish by a preponderance of the evidence that an officer had probable cause to arrest the
defendant without the evidence from the pat-search. State v. Downing, 136 Idaho 26, 30 (2017).
Thus, if an unreasonable pat-search produces evidence of a crime, the evidence will not be
excluded if the State can prove by a preponderance that there was probable cause to arrest the
suspect for a crime. See State v. Rowland, 158 Idaho 784, 788 (Ct.App. 2015).
In Louisiana v. White, the Louisiana Second Circuit Court of Appeals was presented with
a case where at a traffic stop, a pat search of the defendant found cocaine. 903 So.2d 580,583584 (Ct.App. 2005). At the time of the traffic stop the defendant in that case had a valid arrest
warrant. Id. In denying the defendant’s motion to suppress the court determined that the search
of the defendant was inevitable because of the active arrest warrants for the defendant. Id. at 586.
Additionally, the Iowa Court of Appeals reached the same conclusion when presented with
similar facts. Iowa v. Ericson, 882 N.W.2d 873, 875 (Ct.App. 2016). In Ericson, an unreasonable
pat-search for weapons revealed methamphetamine in the pocket of a defendant. The court held
that discovery of the methamphetamine was inevitable because the defendant had an active
warrant for his arrest and the defendant would have been searched incident to arrest. Id.
Accordingly, an unreasonable pat search does not lead to exclusion of evidence if the subject of
the search also had a valid arrest warrant at the time.
ARGUMENT
In this case, the Court is presented with a defendant who has waived his Constitutional
Rights related to searches, was at a home where someone was shot at night, and had access to the
weapon used when he approached the officer, and had an active arrest warrant that would have
led to a search of his person inevitably. First, the defendant has a valid waiver of his
constitutional rights as part of his conditions of parole. The defendant lacks standing to object to
a search because he has waived that right. The waiver that the defendant signed does not require
OBJECTION TO MOTION TO SUPPRESS (SALDIVAR) Page 5
000075

a request like the one in Jaskowski. It is an absolute waiver, which by its plain language apples to
both IDOC and law enforcement officers. This is in line with the language of the waiver in
Gawron. Thus, the defendant has waived the right he is claiming was violated and his motion
should fail on that basis.
Second, even if the Court does find that the defendant’s waiver of his rights is somehow
inapplicable, Officer Schneider’s pat-search of the defendant for weapons was reasonable given
the facts and circumstances known to the officer at the time. It is undisputed that it was dark
when the defendant rounded the corner of an apartment and came at Officer Schneider and
another officer. While the defendant would like the Court to consider the facts that law
enforcement knew at the conclusion of the investigation, the proper inquiry is what was known
to Officer Schneider at the time. The dispatch log for the call does not contain any information
about the gunshot wound being self-inflicted. That fact was not known to Officer Schneider
when the defendant came at him from the dark. The information that Officer Schneider had was
that there was a shooting at this residence, that the gun was left at the residence, and the
occupants were intoxicated. While the area may not necessarily be a high-crime area, the patsearch took place in an area where a serious violent act had recently occurred. Additionally,
Officer Schneider did not know if the perpetrator of that violent action was still in the apartment
or not. Officer Schneider did have information that there was a firearm at the building the
defendant came around, and that occupants of the residence were intoxicated. Based on the
totality of those circumstances which were known to Officer Schneider at the time he performed
a minimally invasive pat-search of the defendant, it was objectively reasonable for Officer
Schneider to believe that the defendant may pose a threat to the Officer’s safety.
Third, even if the Court believes that the defendant’s waiver of his right to be free from
searches is not valid and the pat search was not reasonable, the attenuation doctrine would
prevent exclusion of the evidence because of there was an unrelated intervening event. Turning
to the factors for attenuation, the short time frame between the pat and the discovery of the
warrant favors suppression. The next factor is the existence of an intervening event. That is
present in this case. The intervening event by a third party is the warrant that the parole board
has issues for the defendant’s arrest. Just as in Fenton, there was an intervening act related to the
defendant’s supervision which breaks the causal chain here. Finally, there conduct here was not
flagrant. Officer Schneider’s pat-search of the defendant was not an attempt to illegally obtain
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evidence, it was an attempt to keep him and another officer safe until backup arrived. That was
not a flagrant violation of defendants’ rights which exclusion should deter.
Fourth, the Court should not exclude the presence of the firearm if there was a violation
because the firearm would have been discovered inevitably. The case here is very factually
similar to the cases of Louisiana v. White, and Iowa v. Erickson. All three cases involve evidence
found after a pat-search where the suspect had an active warrant. Officer Schneider was
investigating a shooting and identified the defendant as part of that investigation. As part of that,
Officer Schneider confirmed the defendant’s identity through dispatch, which revealed an active
warrant for the defendant. The defendant’s arrest was inevitable. This more than meets the low
requirement of a preponderance that probable cause to arrest was present as was required in
Downing. The search incident to arrest would have found the firearm the defendant had in his
pocket. The Court knows this because a pat-search for weapons found the firearm. Thus, the
firearm the defendant possessed illegally was inevitably going to be discovered.
CONCLUSION
The State respectfully requests that the Court enter an Order denying the defendant’s
motion.

RESPECTFULLY SUBMITTED this ______
day of March, 2018.
9

JAN M. BENNETTS
Ada County Prosecuting Attorney

____________________________
By: Brett B. Judd
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _______
day of March, 2018, I caused to be served, a
9th
true and correct copy of the foregoing Objection to Motion to Suppress upon the individual(s)
named below in the manner noted:
Thomas Callery, Ada County Public Defender’s Office
 By depositing copies of the same in the United States mail, postage prepaid, first class.
 By depositing copies of the same in the Interdepartmental Mail.
 By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.
 By faxing copies of the same to said attorney(s) at the facsimile number: _______________.
 By hand delivering copies of the same to defense counsel.
x Via iCourt eFile and Serve.

______________________________
Legal Assistant
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CL "Burch" Otter

STATE OF IDAHO
COI\il\1ISSION OF P~\RDONS AND P1\ROLE

S::mdy JonL-s

li:,xtulil'r I )ira:11,r

NOTICE & ORDER OF CONFINEMENT FOR PAROLE VIOLATION
& ORDER OF SCHEDULED RELEASE FROM CUSTODY
DATE

6/6/2016

TO

Jail Commander, Jail Records-Ada County Jail

CC

Polhemus, Ashley Jeanne (9517), District #4 Probation and Parole

RE

SALDIVAR. ISAAC LYLE, JDOC #108954

Pursuanr to Secrio11. 20-229B, ldctho Code. a parole i·iolaiion not resulting Ji·om a com'ic1;on of a JZew felony or 1:iolent
misdemeanor offense •will be addressed with an intermediate sancrion in ihe fom1 qfa period ofconfinement. The period of
conJmemenr may be up to ninety (90) days for a first viohttion other than by absconding: and up to one hZ111dred eighty
(I 8D) days for a second violation other than by absconding, orfor a first 1•iolation resultingfrom abscondi.:ng.

Parolees who are subject to .ninety (90) day sanctions will be confined in a local jail for the duration of the ordered
sanction. Those parolees who are subject to one hundred eighty (180) day sanctions, upon waiving the parole violation
hearing or being found gwlty of violating the terms of parole, v,:ilI be transferred to an IDOC facr1ity for the duration of the
sanction period. In tbe event the parolee is unavailable for transport to an !DOC facility due to pending charges, the parolee
will complete the ordered sanction wlu1e confined ,-.,·ithin toe relevant jurisdiction, or until which time the parolee becomes
available for traru,-port to an !DOC facility.

This subject, ISAAC LYLE SALDIVAR

, IDOC #

108954
, shall be confined
------

for a period of

63
days as a sanction for parole violation. This period of confinement commenced on
----6/6/2016
and will conclude on
08/08/2016
---------------ORDER OF SCHEDULED RELEASE FROM CUSTODY
On
08/08/2016
, Commission Warrant#
2016-100806
, issued on
6/6/2016
will be quashed. Ifthere are no other holds, this subject is to be released from custody at that time to continue on
parole supervision under the same terms and conditions as previously imposed.
The period of conf"mement indicated above may include credit for positive conduct. in order that the parolee may be released
early on good faith that no misconduc-t has occurred. In the event the Commission or hearing officer is notified of parolee
misconduct during the period of confinement, a re\ised Notice and Order of Release will be issued, causing the parolee to
remain in custody until the full period of confinement has been satisfied.
In the event the parolee is convicted of a new felony or violent misdemeanor offense prior to completing this ordered
sanction. this Notice and Order of Release v.ill be voided. and the parolee will remain in custody on the Commission
Warrant in order to proceed through tbe formal i.•iolation process.
Please contact this office further infom,ation about this Notice & Order, or to relay infonnation relative to this parolee's
cu,;tody. Information may also be submined by -tax to 208-334-.:2388, or by email to paroleviolarions(ibidoc.idnho.gov.
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Idaho Department of Correction
Agreem·ent of Supervision

A

Laws and Conduct I will obiay all municipal, county, state and federal/~. I
wiII cooperp.te with the requests of my probation/parole officer. Cooreration inclu¢es
being truthful. tf I am detained by law enforcement, I will tell the officer(s) that I am on
felony supervision, and the name of my probation/parole officer_. I will notify my
pr
tion/parole officer of any such contact withfn 24 hours.

£-.:.-;;,f/-r"\-

Reporting: l will repprt as directed by my probation/parole officer:

____ Residence: I will reside in a location approved by my probation/parole officer.
approved place of residence without first obtaining permission from
will ot change
my
bation/parole officer.

If(f

my

~irearms and Weapons: I will not purchase, car~, possess, or have control of
any firearms, chemical weapons, electronic weapons, explosives, or other weapons.
Any weapons or firearms seized may be forfeited to the Idaho Department of Correction
for disposal. ! will not reside at any location where firearms are present.

Offi

~Search: I consent to the search of my person, residence, vehicle, personal
property, and other real property or structur:es owned or leased by me, or for which I am
the controlling authority conducted by any agent of !DOC or a law enforcement officer. l
hereby waive my rights under the Fourth Amendment and the Idaho constitution
co/\nming search~.

.

~ Employment: I will seek and maintain employmen~ or a program, to include a
stay at home paren~ approved by my probation/parole officer, and will not change
e9'311~r7ent o_r p.rogram w_fthout first ~btaining: permission from my supervisi.on o~~r.

· ~Associations: I will not knowingly be rn the presence of or communicate wrth
peftf11Cs) prohibited by any !DOC agent.
.

~Travel: I will not lea·v~ the .Stat€::- of Idaho or the assigned distric; ;fthout first
obriN~g pef!11iSsion from my probation/parole officer.

.

~Af~ohof: ..[ wil_l not purchase, possess, or consume alc~hofic beverages in any
form, wilf not enter any estabfishment where alcohol is a primary sowce of income, and
will not work in an establishment where alcohol is the primary source of income unless
ornmse ordered by the Court/Commission or my probation/parole officer
1 ~ Controlled Suhstances: I ~ill only purchase, possess or consume controlled

substances lawfully prescribed for me, and then, only.in the manner prescribed. Nor will
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.

;-

.

I use or possess any substance my probation/parole officer forbids me from using or
possi/iing.

~.Substance Abuse Testing: I will submit to any test for alcohol qr controlled
substances as requested and directed by any /DOC agent or other law enforcement
officer. A dilute or adu/tera~d sample, or a failure to provide a sample, will be deemed a
positive test../ agree that J may be required to obtain tests ~t my own expense I hereby
waive any objection to the admission of those blood, urine, or breath test results
presf!fjd in the form of a certified affidavit.

i

~!:valuation and Program Plan: will obtain any treatment evaluation deemed
necessary as ordered by the Court'Commission or requested by any agent of IDOC. l
will meaningfu[ly participate in and successfully complete any treatment, counseling or
, other programs deeme~ beneficial as directed by the Court/Commission or any agent of
!DOC. I understand I m·ay be requ•ired to attend treatment, counseling ?r other _
progJo/rj at my own expense.

~t,.bsconding Supervision:

I will not leave or atte~pt to leave the state or the
assigned district in an effort to abscond or flee supervision. I will be avaifable for
supervision as instrµcted by my probation/parole officer and will not actively avoid
sup~rinon.
1 ~ntrastatenntersta.te Vioiations: l wafve any obj~~tion to the admission into
evidence of any probation/parole violation allegation documents submitted by the
agency or my supervising officer in another district or state at any probation/parofe

Vl~·or
ti
hearing.

.

1 .
Extradition: I wafve extradition to the State of Idaho and will not contest any
ef.fo
return to ~he_ State of Idaho. ! will pay for the cost of extradition as ordered by
the lfr-commission.

1_6~ourt Ordered Financial Ob~igations: I will pay all costs, fees, fines and
restitutipn in the amount ordered by the court/Commission, in the manner designated by ·
th:Jl.rt/Commission or my Probation/Parole Officer. ·

- )

.

.-

.

.

1 .·
Cost of Supervision: l wi!l comply with Idaho Code 20-225 which authorizes
the !DOG-to co!lect a cost of supeNision fee. I will pay supervision fees as di~ected _by
the department.
·
·
·

~ I have r6ad or have read to me the above agreement and have been· provided

with a copy of the Idaho Response Matrix. / understand and accept these conditions of
supervision .. I agree to abide by and conform to them and understand that my failure to
do.so may result in the si=Ibmission of a report of violation to my sentencing/parQling
a~o~
·
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,

Wrtn~s Signature

~-

Date

Reviewed

Defendant Signature

Date

Witness Signature

Wrtness Name (printed)

Qefendant Signature

Wrtness Signature

Date

Witness Name (printed)
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IDAHO COMMISSION OF PARDONS AND PAROLE
P.O. Box 83720, Boise, Idaho 83720-1807
MAXIMUM EXPIRATION:

(1) Case #CR13-8114, June 23, 2018

!DOC #108954

TO WHOM THESE PRESENTS SHALL COME, GREETINGS:
WHEREAS, on the 19th day of September, 2013, ISAAC LYLE SALDIVAR was sentenced by the Judge of the District
Court of the State of Idaho, in and for the County of Ada to be committed to the Idaho State Board of Correction for the crime of
Delivery ofa Controlled Substance, Count I, Court Case #CR13-8114, for a term not to exceed five (5) years; and was received by
the Idaho Department of Correction on the 3rd day of October, 2013.
NOW THEREFORE, the State Commission of Pardons and Parole by virtue of the authority vested in it by the laws of
the State ofldaho, hereby authorizes the Executive Director of the Idaho State Commission of Pardons and Parole to allow the said
ISAAC LYLE SALDIVAR to go on parole outside an institution effective this date, subject to the conditions enumerated on the
reverse side of this document and Special Conditions, if any, given below.
This parole is granted to and accepted by the parolee subject to all its terms and conditions and with the understanding
that the Commission of Pardons and Parole may, at any time, in case of violation of the terms of this parole, cause the parolee to be
returned to an institution to serve the full maximum sentence or any part thereof. Time on parole may be forfeited in whole or in
part, if parole is revoked.
The parolee will be under the jurisdiction of Probation and Parole for a minimum of at least one (I) year but not to exceed
the maximum sentence. The parolee shall abide by all conditions until a final discharge has been effected.
Based on your crime(s) and Idaho Administrative Code 250.09.b.i and 250.09.b.ii, your first eligibility date f9r requesting
an early discharge on your sentence(s) is February 2016. Your Parole Officer or other designated agent may petition the
Commission to consider an early discharge.
SPECIAL CONDITIONS: I. Remain alcohol and drug free, which includes not using marijuana and not having a medical
marijuana card. Do not enter any establishment where alcohol is the main source of income. 2. Obtain a substance abuse
evaluation at your own expense and comply with all directives for treatment/counseling. 3. Pay r;estitution as determined by the
courts. You must make payment to the sentencing court for fines and other assessments, which were ordered at the time of
sentencing. Establish and follow a payment schedule as determined by the Parole Officer. 4. Participate in cognitive programming
if available. 5. The parolee will not associate with known felons (unless specifically allowed by the Commission or supervising
personnel); persons involved with illegal activity, or other persons as identified by supervising personnel. 6. Enroll in and
complete a Domestic Violence class. 7. May not enter into any relationship until the Parole Officer and treatment provider
approves.
Dated in Boise, Idaho, this 12th day ofFebruary, 2015.

ORDESIGNEE
THIS IS TO CERTIFY THAT l have read, or have had read to me, and fully understand and accept all the conditions,
regulations and restrictions under which I am being released on parole. I will abide by and conform to them strictly, and fully
do so may result in the revocation ofmy parole.
understa that my ra·

STATE OF IDAHO
COUNTY OF ADA
CLYLE SALDIVAR to me known to be the individual
acknowledged that he/she executed same.
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l.

Parolee will go directly to the destination approved by the Commission for
Pardons and Parole and, upon arrival, report as instructed to the parole
officer or person whose name and address appear on the arrival notice. Any
deviatio0}!"avel plans will require prior permission from the Commission
staff. ~

2.

Parolee shall (al work diligently in a lawful occupation or a program approved
by the Commission or supervision officer and not change employment or
designated program without written permission from the Commission or
supervising officer, (bl support dependents (if any) to the best of his/her
ability, and ( ~ t h i n lawful income without incurring unnecessary
indebtedness.

3.

Parolee shall submit a complete and truthful report to the assigned parole
officer, or other person designated by the Commission, on forms a v a i l ~
before the fifth (5 th ) day of each month, or as otherwise instructed.

4.

If at any time it becomes necessary to communicate with the assigned parole
officer or other official designee_and s/~~available, communication will
be directed to the district supervisor. ~

5.

Parolee will:
(al obey all municipal, county, state and federal laws; (bl
conduct him/herself in a manner which is not, nor is intended to be, harmful to
him/herself or others; (cl enter into and comply with an agreement of
supervision with the Board of Correction; (d) not purchase, own, sell, or have
in his/her possession or control, to include storing in residence, vehicle,
etc., any type of firearm for whatever purpose; (el not have any dangerous
weapon used or intended to be used fuf)fiher than normal or usual purposes,
such as knives for household use. ~

6.

Parolee shall:
(a) abstain from use of alcoholic beverages; (bl abstain
completely from the possession, procurement, use, or sale of narcotics or
controlled substance, except as prescribed by a licensed medical practitioner;
(cl freely cooperate and voluntarily submit to medical and chemical tests and
examinations for the purpose of determining if parolee is using, or under the
influence of alcohol or narcotics, which may be at parolee's expense; (d)
participate in treatm~~~I1'ograms as specified by the Commission or ordered by
the parole officer. ~

7.

Parolee is fully advised that written permission is required for the following:
(al willfully changing job, (bl willfully chafit-!G)g residence, (cl leaving
assigned district of the State of Idaho. ~

8.

Parolee will submit to a search of person or property, to include r e s i ~ d
vehicle, at any time and place by any agent of Field and Community Servi s nd
s/he does waive constitutional right to be free from such searching.

9.

If another jurisdiction has lodged a detainer against a parolee, parolee may be
released to the custody of the jurisdiction. Should parolee be released from
their custody prior to the expiration of the Idaho parole, or should the
detainer be adjudicated without incarceration, parolee will:
(al report
immediately to the nearest Adult Parole and Probation office for instructions
concerning placement under supervision, if appropriate; and (bl contact the
Executive Director of the Parole Commission to advise o f ~ s s , employment,
etc., within five_ (5) days after release from custody. ~

10.

The parolee will make him/herseJltavailable for supervision and will not
actively avoid supervision. ~

I have read (or have had read to me) and initialed the above conditions of parole
under which I am being released on parole. I will abide by and conform to them
strictly, and fully understand that my failure to do so may result in the revocation
of my parole.
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Idaho Department of Correction
Agreement of Supervision

l o<?Di04

1MLaws and Conduct I will obey all municipal, county, state and .federal laws. I
will cooperate with the requests of rny probation/parole officer. Cooperation includes
being truthful. If I am detained by law enforcement, I will tell the officer(s) that I am on
felony supervision, and the name of my probation/parole officer. I will notify my
probation/parole 9fficer of any such contact within 24 hours.
.

2.»

Reporting: I will report as directed by my probation/parole officer.

~ Residence: I will reside in a location approved by my probation/parole officer.
will not change my approved place of residence without first obtaining permission from
my probation/parole officer.
~Firearms and Weapons: I will not purchase, carry, possess, ~r have control of
any firearms, chemical weapons, electronic weapons, explosives, or other weapons.
Any weapons or firearms seized may be forfeited to the Idaho Department of Correction
(!DOC) for disposal. I will not reside at any location where firearms are present.

~ Search: I consent to the search of my person, residence, vehicle, personal

property, and other real property or structures owned or leased by me, or for which I am
the controlling authority conducted by any agent of !DOC or a law enforcement officer. I
hereby waive my rights under the Fourth Amendment and the Idaho constitution
concerning searches.

~ E~ployment: I will seek and maintain employment, or a program, to include a
stay at home parent, approved by my probation/parole officer, and will not change
e&ment or program without first obtaining permission from my supervision officer.
Associations: I will not knowingly be in the presence of or communicate with
per$on(s) prohibited by any !DOC agent.

7.

.

~Travel: I will not leave the State of Idaho or the assigned district without first
obtf'i~ng permission from my probation/parole officer.

9.Ckf
__ Alcohol:

I will not purchase, possess, or consume alcoholic beverages in any
form, will not enter any establishment where alcohol is a primary source .of income, and
will not work in an establishment where alcohol is the primary source of income unless
o t ~ e ordered by the Court!Commission or my probation/parole officer
10.

,

Controlled Substances; l will only purchase, possess or consume controlled

substances lawfully prescribed for me, and then, only in the manner prescribed. Nor will
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I use or possess any substance my probation/parole officer forbids me from using or

P:~ttng.

.

Substance Abuse Testing: I wilf submit to any test for alcohol or controlled
substances as requested and directed by any !DOC agent or other law enforcement
officer. A dilute or adulterated sample, or a failure to provide a sample, will be deemed a
positive test. I agree that I may be required to obtain tests at my own expense l hereby
waive any objection to the admission of those blood, urine, or breath test results
pres~1\ed in the form of a certified affidavit.
11.

1~valuation and Program Plan: I will obtain any treatment evaluation deemed
necessary as ordered by the Court/Commission or requested by any agent of !DOC. l
will meaningfully participate in and successfully C017!plete any trec;1.tment, counseling or
other programs deemed beneficial as directed by the Court/Commission or any agent of
IDOC. I understand I may be required to attend treatment, counseling or other
programs at my own expense.
·

13~bsconding-Sueervision: I will not leave or attempt to leave the state or the
assigned district in an effort to abscond or flee supervision. I will be available for
supervision as instructed by my probation/parole officer and will not actively avoid
sup(~r\sion.

~Intrastate/Interstate Violations: I waive any objection to the admission into
evidence of any probation/parole violation allegation documents submitted by the
agency or my supervising officer in another district or state at any probation/parole
violaRon hearing.

1~xtradition: I waive extradition to the State of Idaho and will not contest any
effort to return to the State of Idaho. I will pay for the cost of extradition as ordered by

t:e1-rt/Co"mmission.
1 . ,
Court Ordered Financial Obligations: I will pay all costs, fees, fines and
restitution in the amount ordered by the court/Commission, ir:i the manner designated by
the yoort/Commission or my Probation/Parole Officer.
·
1 ~ Cost of Supervision~ I will comply with Idaho Code 20-225 which authorizes

the !DOC to collect a cost of supervision fee. I will pay supervision fees as directed by
h
partment.
I have read or have read to me the above agreement and have been provided
1th a copy of the Idaho Response Matrix. I understand and accept these conditions of
supervision. I agree to abide by and conform to them and understand that my failure to
do so may result in the submission of a report of violation to my sentencing/paroling
a~hori~
'
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( s/1-o/1-sDate

1

(

Witness Sign ture

~'\1\\.u.\ ~ G\ V\(__l'Y\ \.,\....."_,

Witness Name(printed)

Reviewed

Defendant Signature

Witness Signature

Date

Witness Name (printed)

Defendant Signature

Witness Signature

Date

Witness Name (printed)
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

State of Idaho
Plaintiff,
VS.

Case No. CR01 -17-49307
Order to Transport from
Department of Correction

ISAAC LYLE SALDIVAR
Defendant.

Event Code: OTRAN

The Defendant is in the custody of the Idaho Board of Corrections, and it is necessary
that Defendant be brought before this Court on:

Hearing Type
Hearing Scheduled

Date
03/19/2018

@

Time
03:00 PM

The Ada County Sheriff shall bring the Defendant from the penitentiary to the court at
said time and on said date;
Immediately following the court appearance the Sheriff will return the Defendant to the
custody of the Idaho State Penitentiary;
The Idaho State Penitentiary shall release the Defendant for the purpose of the court
hearing.
The Clerk of this Court shall serve a copy hereof upon the Idaho State Penitentiary
forthwith and certify to the same.

IT IS SO ORDERED.

Dated: March 14, 2018
Melissa Moody
Judgo
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Electronically Filed
3/19/2018 9:47 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Sara Markle, Deputy Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney
Signed: 3/20/2018 02:34 PM

Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR01-17-49307
STATE’S AMENDED LIST OF
POTENTIAL TRIAL
WITNESSES

COMES NOW, Brett B. Judd Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho, and does hereby provide the following amended list of trial witnesses:
1.
2.
3.
4.
5.
6.
7.

Christina N.D.Pedroza, c/o Ada County Prosecutor’s Office
Raechl Rose Bear, c/o Ada County Prosecutor’s Office
Joe Martinez, c/o Boise City Police Department
Trent Schneider, c/o Boise City Police Department
Teresa Ritter, c/o Boise City Police Department
Michelle Degrange, c/o Boise City Police Department
Mike Miraglia, c/o Boise City Police Department
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DATED this _____
19 day of March, 2018.
JAN M. BENNETTS
Ada County Prosecuting Attorney

_____________________________
By: Brett B. Judd
Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
19th day of March, 2018, I caused to be served, a
I HEREBY CERTIFY that on this _______
true and correct copy of the foregoing State’s Amended List of Potential Trial Witnesses upon the
individual(s) named below in the manner noted:
Thomas Maxson Callery, 200 W Front Street Rm 1107 Boise ID 83702
 By depositing copies of the same in the United States mail, postage prepaid, first class.
 By Hand Delivering said document to defense counsel.
 By emailing a copy of said document to defense counsel.
 By depositing copies of the same in the Interdepartmental Mail.
 By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.
 By faxing copies of the same to said attorney(s) at the facsimile number: ____________.
x By iCourt eFile and Serve.


Legal Assistant
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'::HRISTOPHER D RIC
ey ANNAMARIE MEY H, Clerk
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ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
Thomas Callery, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

TN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRJCT OF
THE STATE OF lDAHO, IN A D FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case

o. CR0I-17-49307

Plaintiff,
AFFIDAVIT OF ISAAC SALDIVAR
vs .

TSAAC SALDIVAR,
Defendant.

STATE OF IDAHO)
)ss.
COUNTY OF ADA)

I, Isaac Saldivar, after first being duly sworn do attest to the following:
l)

I am the defendant in the above-entitled action.

2)

On December 4, 2017, 1 encountered rwo uniformed police officers outside of 8950
W . Shellie Lane, in Boise, Idaho.

3)

I was ordered to show my hands, tum around, and get down on my knees.

4)

I was then handcuffed and taken inro custody.

5)

I was patted down and searched.

6)

I was not presented with a warrant during my encounter with police.

7)

I was arrested and taken into custody.

DATED this ~

ay ofMarch 2018.

A FFIDAVIT OF ISAAC SALDIVAR

000094

STATE OF IDAHO)
)ss.
COUNTY OF ADA)
Subscribed and sworn to before me, a Notary Public, in and for the State of Idaho,
County of Ada, on this ~

day of ~

2018.
otary Public fodaho ~
My commission expires:

~l~\'t
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AFFIDA VJT OF ISAAC SALDIVAR
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CHRISTOPHER D. RICH, Clerk
By ANNAMARIE MEYER
0EPtJTy

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

State of Idaho
Plaintiff,

vs.

Case No. CR01 -17-49307
Order to Transport from
Department of Correction

ISAAC LYLE SALDIVAR
Defendant.

Event Code: OTRAN

The Defendant is in the custody of the Idaho Board of Corrections, and it is necessary
that Defendant be brought before this Court on:
Hearing Type
Jury Trial

@

Date
03/21/2018

Time
08:30 AM

The Ada County Sheriff shall bring the Defendant from the penitentiary to the court at
said time and on said date;
Immediately following the court appearance the Sheriff will return the Defendant to the
custody of the Idaho State Penitentiary;
The Idaho State Penitentiary shall release the ,Defendant for the purpose of the court
hearing.
The Clerk of this Court shall serve a copy hereof upon the Idaho State Penitentiary
forthwith and certify to the same.

IT IS SO ORDERED.

Dated: March 20, 2018
Melissa Moody
Judge
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

B RIC
'
OF y DEP~~~SON

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR0l 17-49307

ISAAC LYLE SALDIVAR,

ORDER TO TRANSPORT

Defendant.

It appearing that the above-named defendant is in the custody of the Idaho State Board of
Correction, and that it is necessary that ISAAC LYLE SALDIVAR be brought before this Court
for:
PRE-TRIAL CONFERENCE ........ TUESDAY, March 20, 2018@ 2:00
P.M.

It is THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from
the Penitentiary to the Court at said time and on said date;
IT IS FURTHER ORDERED That immediately following said Court appearance the
Sheriff will return the said Defendant to the custody of the Idaho State Board of Correction until
the court orders otherwise;
IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said
Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and await
further order of the court.
IT IS FURTHER ORDERED That the Clerk ofthis Court serve a copy hereof upon the
Idaho State Board of Correction forthwith and certify to the same.
Dated: March 20, 2018.

N~l-~
NANCY A. BASKIN
DISTRICT JUDGE

Order to Transport
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Electronically Filed
3/30/2018 3:16 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Sara Markle, Deputy Clerk

Signed: 4/2/2018 04:42 PM

JAN M. BENNETTS
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
Idaho State Bar No. 8290
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709
acpocourtdocs@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
ISAAC LYLE SALDIVAR,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR01-17-49307

SUPPLEMENTAL
MEMORANDUM TO THE
COURT

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho and files with the Court this Supplemental Memorandum regarding the
hearing on March 19, 2018. The State respectfully requests that the Court deny the defendant’s
Motion to Suppress because of the defendant’s diminished expectation of privacy and consent to
the search of his person by any law enforcement officer, not just officers who were aware of his
waiver. The State is not going to present argument on the reasonableness of the search, the
attenuation doctrine, or inevitable discovery. While the State still believes all of those arguments
would still prevent suppression or exclusion of the firearm, to save the Court’s time the State is
not going to brief or argue them to the Court in this supplemental memorandum.
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FACTS
This matter proceeded to a hearing before the Court on March 19, 2018. Based on the fact
that both parties have already produced evidence before the Court, the State will not provide a
factual background to save the Court’s time.
LAW
The basis of the Fourth Amendment is reasonableness. Wyoming v. Houghton, 526 U.S.
295, 300 (1999). The test for reasonableness is a balance considering the degree of the intrusion
in the expectation of privacy against the “promotion of a legitimate government interest.” Id. The
Court must consider the totality of the circumstances in determining the reasonableness of a
search. U.S. v. Knight, 534 U.S. 112, 118 (2001). The status of the subject of a search weighs on
both sides of the balance. Id. at 119. A parolee has a reduced expectation of privacy as compared
to a normal member of the community or a probationer. Samson v. California, 547 U.S. 843, 850
(2006). While the United States Supreme Court has never addressed the question of if a person
can make a complete waiver of his or her Fourth Amendment Rights the Idaho Supreme Court
has and has answered the question in the affirmative. State v. Purdum, 147 Idaho 206, 208
(2009). Accordingly, a search which would be unreasonable if done to a normal person is
reasonable if done to a parolee.
As a threshold matter, a defendant bears the burden of showing that the defendant has a
reasonable expectation of privacy in the item or place to be searched. State v. Pruss, 145 Idaho
623, 626 (2008). “That involves a two-part inquiry (1) Did the person have a subjective
expectation of privacy in the object of the challenged search? and (2) Is society willing to
recognize that expectation as reasonable?” Id. A parolee who has waived his or her right to be
free from unreasonable searches and seizures does “not have an expectation of privacy that
society would recognize as legitimate” Samson v. California, 547 U.S. at 852.
In Samson, the Court was confronted with the search of a parolee based solely on the
parolee’s status as a parolee by a police officer. Id. at 846-847. The officer’s search of the
defendant found methamphetamine. Id. at 847. The California Courts held that a suspicionless
search of a parolee was valid as long as the search was not “arbitrary, capricious, or harassing.”
Id. The Supreme Court affirmed that decision. Id. In a footnote, the Court noted that California
precedent required the officer performing the search to have knowledge of the waiver. Id. at
SUPPLEMENTAL MEMORANDUM (SALDIVAR) Page 2
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footnote 5. That footnote addressed the overall reasonableness of the search given the officer’s
knowledge. Id. In explaining the reduced expectation of privacy, the Court noted that a parolee is
more similar to an inmate than a probationer and society has an interest in closely monitoring
someone who has been to prison in the past. Id. at 850 and 853. Accordingly, a search of a
parolee without suspicion is reasonable given “a parolee’s substantially diminished expectation
of privacy.” Id at 855.
Several cases have addressed the requirement for an Officer to have knowledge of the
waiver under the Sampson approach. Maryland v. Donaldson, 108 A.3d 500, 504-506 (Md.App.
2015). The Maryland Court held that reasonableness of the search is determined based on the
facts known to the officer at the time of the search. Id. at 504. Idaho follows that standard for
some warrantless searches. Cf. State v. Henage, 143 Idaho 655, 660 (2007) (limiting the inquiry
to the facts the officer knew at the time of the search) and State v. Buhler, 137 Idaho 685, 690
(2002) (allowing the use of items found during the search to support apparent authority). The
Maryland v. Donaldson case goes through several cases involving a search of a probationer or
parolee by an officer who was unaware of the defendant’s status. Maryland v. Donaldson, 108
A.3d 504-506. None of the case referenced in Maryland v. Donaldson, involve the minimally
invasive pat-search of a parolee with a “substantially diminished expectation of privacy.” Id.
While the United States Supreme Court views searches pursuant to a Fourth Amendment
waiver as a reduced expectation of privacy, the Idaho Supreme Court views them as consent
searches. State v. Gawron, 112 Idaho 841, 843 (1987). A Fourth Amendment waiver that a
defendant is allowed to review and sign as a condition of parole is clear and unambiguous.
Samson v. California, 547 U.S. at 852. When a search is based on consent, the search must
conform to the limitations on the consent. State v. Ballou, 145 Idaho 840, 849 (Ct.App. 2008).
The Court must consider the scope of the consent under a reasonableness standard. Florida v.
Jimeno, 500 U.S. 248, 251 (1991). Idaho allows for a complete waiver of an individual’s Fourth
Amendment Rights. State v. Gawron, 112 Idaho at 843. Thus, in the State of Idaho a waiver of
Fourth Amendment rights is viewed as a consent search and the Fourth Amendment waiver can
be complete. Id.
The Commonwealth of Virginia also views search pursuant to a Fourth Amendment
waiver as a waiver of the right under the case of Schneckloth v. Bustamonte. Anderson v.
Virginia, 507 S.E.2d 339, 341 (1998). Idaho also relies on Schneckloth and the waiver and
SUPPLEMENTAL MEMORANDUM (SALDIVAR) Page 3
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consent theories as contained in Schneckloth as one of the basis for basing its Fourth Amendment
waiver jurisprudence. State v. Purdum, 147 Idaho at 208. In Anderson v. Virginia, the Virginia
Supreme Court was confronted with an officer who conducted a warrantless search. Anderson v.
Virginia, 507 S.E.2d at 584. The person searched in Anderson, was on probation and had signed
an agreement “waiving his Fourth Amendment right against unreasonable searches and
seizures.” Id. at 583. The waiver Anderson signed applied to all law enforcement officers. Id. at
582. The officer who conducted the search in Anderson had no knowledge of the waiver or
consent based on the waiver at the time of the search. Id. at 586. The Virginia Supreme Court
held that the officer’s lack of knowledge about the waiver was irrelevant because the plain
language of the waiver applied “to any law enforcement officer,” and the search based on the
waiver “did not have to related to the supervision of [his] probation. Id.(emphasis in original).
Thus, in states where a Fourth Amendment waiver is viewed as a consensual waiver of a right
the language of the waiver controls even to the point of whether the officer performing the search
is required to have knowledge of the waiver.
There is a social cost if evidence against a defendant is excluded and the cost should not
be imposed on society “merely because the police officer…has failed to articulate appropriate
justification if the search or seizure was, in fact, lawful.” State v. Bower, 135 Idaho 554, 558
(Ct.App. 2001) “[T]he exclusionary rule should only be employed only when there has in fact
been a violation of the defendant’s constitutional rights. Id. (emphasis in original). Additionally,
the Idaho Supreme Court has recently emphasized that the exclusionary rule is “a court-created
remedy to ensure compliance with constitutional standards.” State v. Green, 158 Idaho 884, 892
(2015). Therefore, the exclusionary rule is only used where a defendant’s constitutional right is
actually violated.
ARGUMENT
First, the defendant in this case does not have standing to go forward on a motion to
suppress. According to Pruss, in order for a defendant to have standing to raise a motion to
suppress, the defendant must have both a subjective expectation of privacy and society must be
willing to recognize that expectation of privacy. State v. Pruss, 145 Idaho 626. Here, the
defendant fails on both prongs. As to the first prong, the defendant had no subjective expectation
of privacy. He had entirely waived his right to be free from unreasonable searches. According to
the evidence at the hearing, the defendant sat down with Officer Fatzinger reviewed his waiver,
SUPPLEMENTAL MEMORANDUM (SALDIVAR) Page 4
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was allowed to ask questions about it, and then signed it. That evidence shows that the defendant
did not have a subjective expectation of privacy which would prevent a law enforcement officer
from conducting a minimally invasive pat-search. Accordingly, a person who has knowingly
waived the right to be free from unreasonable searches does not have a subjective privacy
interest in a firearm he is legally prohibited from possessing.
Turning to the second prong of standing, the defendant does not have an expectation of
privacy that society is willing to recognize as reasonable. The United States Supreme Court has
said as much in Samson. In Samson, the Court directly said that a parolee who has waived his
right to be free from unreasonable searches does “not have an expectation of privacy that society
would recognize as legitimate.” Samson v. California, 547 U.S. at 852. Even the United States
Supreme Court, which has never addressed the complete waiver question like the Idaho Supreme
Court has, has held that society does not recognize an expectation of privacy in a parolee who
has waived his or her right to privacy. There is good reason for this approach. A parolee is
someone who has been to prison. Society agrees to let that person to return to the community in
exchange for waiving certain rights to aid in rehabilitation and ensure community safety. Thus,
as the Supreme Court has said, the defendant did not have an expectation of privacy that society
is willing to recognize and he does not have standing to challenge the search in this case.
The analysis used in Samson and the cases following it do not apply in Idaho, but even if
they did, the officer’s knowledge of the Fourth Amendment waiver is not necessary. If the Court
looks at the dissent in Samson, and the case mentioned in Maryland v. Donaldson, those searches
involve a search which would normally require probable cause. A simple pat-search for weapons
like the one here does not require probable cause. While Samson cited California’s waiver and
the restrictions it has on it, those statements were dicta and made in response to concerns raised
by the dissent. Nowhere in Sampson did the Court adopt the requirement that the officer have
knowledge of the waiver before conducting the search. Furthermore, the decision did not apply
to a minimally invasive search like the pat-search in this case. Samson and its progeny leave
open the question if a law enforcement officer can pat-search a suspect without knowledge of a
Fourth Amendment waiver. What they do make clear is that a parolee has a substantially
diminished expectation of privacy.
If the Court was to set aside the Idaho case law and rely on the Samson case the Court
would be required to do a reasonableness analysis under the Fourth Amendment. Under that analysis
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the Court would have to balance the degree of intrusion into the expectation of privacy and “the
promotion of a legitimate government interest.” Wyoming v. Houghton, 526 U.S. at 300. Above
the State has already explained how the defendant does not have a subjective expectation of
privacy because he knows he has waived his Fourth Amendment Rights. Additionally, the State
has also explained that the defendant does not have an expectation of privacy that society
recognizes either. The Court would need to balance the defendant’s non-existent expectation of
privacy against the legitimate government interests present in this case. The legitimate
government interests are high given the facts before the Court. Officer Schneider knew there was
a shooting inside this residence. Officer Schneider was presented with someone how came out
of the dark and approached him and his partner. Officer Schneider knew that there was a
shooting in the building, that the firearm was still in the building, and that the occupants of the
home were drunk. The legitimate interest in stopping the defendant and patting him down for
weapons is high. First, the defendant could have been and was removing a firearm which had
been used in a shooting from the scene. Second, he presented a safety concern to law
enforcement. When the Court balances all of these facts and interests, a pat-search of someone
like the defendant who has no reasonable expectation of privacy is reasonable.
The defendant has submitted to the Court a decision by the Honorable Peter G. Barton in
CR-01-17-36597, which addresses a similar factual scenario as the one before the Court. In that
decision, the court relies on several Idaho cases in justifying its decision. The court’s reliance on
those cases is misplaced. First, State v. Guzman, dealt with the violation of a person’s
constitutional rights and the proper remedy for that. The issue before the Court here is regarding
a waived Constitutional right and if the officer is required to know about that waiver. It would be
a false analogy to compare the defendant in this case to the defendant in Guzman because the
defendant in Guzman had never waived the right he was trying to claim was violated. Second,

State v. Robinson, does not apply here because in Robinson, the officer exceeded the scope of the
consent. There is no allegation of that here. The defendant’s waiver is so broad it would be
nearly impossible to exceed the scope of his consent. Third, State v. Cruz, did not involve any
issue which is presented in this case. Cruz involved a law enforcement search of a parolee with
reasonable suspicion. Such a search would clearly be valid under either the Idaho analysis or the
Samson analysis that the court used in Cruz. Moreover, Cruz was decided before Purdum, and
Purdum clarified that Idaho was still viewing parole searches as a consent search even after
SUPPLEMENTAL MEMORANDUM (SALDIVAR) Page 6
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Samson. In sum, the cases cited to support the decision do not answer the questions presented to
the Court in this case.
Additionally, the Idaho Supreme Court has gone further than the United States Supreme
Court in finding a defendant can fully waive his or her right to be free from unreasonable
searches. State v. Purdum, 147 Idaho at 208. In Purdum, the Court pointed out that the Samson
decision specifically did not answer the question of a complete waiver of a Fourth Amendment
right the way the Idaho Courts have. The Idaho Supreme Court has found a full waiver of the
Fourth Amendment right to be valid. State v. Gawron, 112 Idaho 843. Accordingly, the Court
should not be constrained by the limits in Samson and its progeny because the Idaho Supreme
Court has gone further in finding the waiver to be consent and the Sampson Court specifically
declined to address that issue.
Since the defendant’s waiver of his Fourth Amendment rights is treated as a consent
search in the State of Idaho, the Court’s inquiry is whether the search fell within the scope of the
defendant’s consent. State v. Ballou, 145 Idaho 849. Here, the search was plainly within the
scope of consent. The defendant had consented to searches at any time by any law enforcement
officer. Officer Schneider’s search fell within the scope of that waiver. To require that Officer
Schneider knew of the waiver at the time would be to add an element not present in the waiver.
Essentially, the defendant is asking the Court to strike the words in the waiver which say “..any
law enforcement..” and replace them with “…only law enforcement officers who are aware of
the defendant’s status as a parolee and of this parole condition…” Officer Schneider’s search fell
within the scope of the waiver the defendant had signed thus the pat-search of the defendant was
done with the defendant’s consent. To this point, the defendant has not provided the Court with
any argument suggesting that the scope of the consent was exceeded by Officer Schneider.
Furthermore, this reading is supported by the only case the State could find which applied
the scope of consent analysis. Anderson v. Virginia, deals with a similar waiver to the one the
defendant signed and the case is analyzed under the scope of consent. This scope of consent
analysis is the same one the Idaho Supreme Court has approved. Other cases found involve a
reduction of privacy interests. Accordingly, Anderson is the only case which confronted the issue
before the Court here and analyzed the case under the same standard used in Idaho. Both the
Idaho waiver and the Virginia waiver include the words “any law enforcement” and do not have
a limitation relating the search to the goals of supervision. The Virginia Court found that the fact
SUPPLEMENTAL MEMORANDUM (SALDIVAR) Page 7
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that the officer did not know of the waiver was irrelevant given the broad nature of the waiver
and the language which said “any law enforcement officer.” Given that Virginia uses the same
language as Idaho and the same analysis as Idaho, the Court should adopt the Virginia reasoning
and holding.
Finally, exclusion of the evidence is not a proper remedy in this case. First, the
attenuation doctrine which has previously been briefed and argued would prevent exclusion of
the evidence. Second, the inevitable discovery doctrine would apply to prevent exclusion
because the defendant was going to be arrested given his detention for an interview and
identification, which has not been challenged. The testimony was that when the defendant was
arrested on his active warrant he would have gone through at least two searches, both searches
would have been more thorough than the pat-search which found the defendant’s firearm. Third,
the exclusionary rule should not apply in this case because it is only applied to violations of a
defendant’s constitutional rights. State v. Green, 158 Idaho at 892. Here the defendant’s right to
be free from unreasonable searches could not be violated because it had been fully waived by the
defendant. This is also in line with a policy that Idaho has adopted that a law enforcement
officers misjustification of the basis for a search should not lead to exclusion. State v. Bower,
135 Idaho at 664. Denying the request to exclude the firearm found in the defendant’s pocket
would be consistent with Idaho’s view of the exclusionary rule because there was no
constitutional right of the defendant’s violated and the officer had the legal ability to search the
defendant at the time of the search.
The view that State suggests also makes the most practical sense. Imagine a scenario
where an officer stops a car with two occupants in it, John Doe and Jane Doe. The officer knows
Jane is on parole for a drug case with the standard Idaho Fourth Amendment waiver. Unknown
to the officer, John is on parole for Murder and has several prior felony crimes of violence and
has the same conditions in place as Jane. The officer searches both people finding a small
amount of marijuana on Jane and two firearms which are loaded in John’s possession. Under the
defendant’s proposed view of the law, John would go free and Jane would be charged. Under the
State’s view of Idaho law, both would be charged. It would not make sense to have two people
with exactly the same non-existent expectation of privacy to have different results on a motion
before the Court seeking to exclude evidence.
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In this case, the Court should adopt the holding in Anderson v. Virginia, because it
involved a similar waiver and a similar analysis to the one used in Idaho. The cases that have
required an officer to have knowledge of the waiver before the search do not follow the same
consent approach that the Idaho Supreme Court has adopted so they should not be given the
same weight as the Virginia precedent. Additionally, by the plain language of the waiver, which
is controlling upon this Court, the search fell within the broad scope of the defendant’s waiver.
Accordingly, the Court should deny the defendant’s motion.
CONCLUSION
The State would respectfully request that the Court enter an Order denying the
defendant’s motion to suppress or in the alternative enter an Order denying the defendant’s
request for exclusion of the evidence.

30 day of March, 2018.
RESPECTFULLY SUBMITTED this ______

JAN M. BENNETTS
Ada County Prosecuting Attorney

____________________________
By: Brett B. Judd
Deputy Prosecuting Attorney
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 By depositing copies of the same in the Interdepartmental Mail.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ST ATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
ISAAC SALDIVAR,
)
)
Defendant.
)
_______________)

Criminal No. CR0l-17-49307

SUPPLEMENT AL BRIEF IN SUPPORT
OF DEFENDANT'S MOTION TO
SUPPRESS

COMES NOW, the above-named Defendant, ISAAC LYLE SALDIVAR, by and
through his Attorney of Record, the Ada County Public Defender' s Office, THOMAS
CALLERY, handling attorney, and hereby submits to this Honorable Court the following
SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS.
Law and Analysis

I.

Whether an officer must know of a 4 th Amendment waiver in order to rely on it
as the basis for a search.
At hearing, Officer Schneider testified that he had no knowledge of Mr. Saldivar before

detaining him and patting him for weapons. He was unaware of who Mr. Saldivar was, and did
not know Mr. Saldivar was on parole. It is Mr. Saldivar' s position that an officer cannot rely on
1
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an unknown Fourth Amendment waiver to uphold an otherwise illegal seizure, detention, stop, or
search.
Seemingly all Idaho case law that deals with Fourth Amendment waivers involves some
prior knowledge of a probation/parole waiver. Either the stop/search is performed by the
probation officer with accompanying law enforcement, is done by law enforcement with the
authorization of probation/parole, or is done by law enforcement pursuant to the Fourth
Amendment Waiver. Two such cases are State v. Gawron, 112 Idaho 841 (1987) and State v.

Pardum, 147 Idaho 206 (2009). In Gawron, the defendant was searched by probation and parole
pursuant to his waiver. In Purdum, the defendant was seized and searched by a law enforcement
officer who was specifically acting on his personal knowledge of the defendant's waiver.
The United States Supreme Court declined to decide whether such a probation condition
so diminished, or completely eliminated, the probationer' s reasonable expectation of privacy that
a search unsupported by individualized suspicion would have been reasonable. US. v. Knights ,
534 U.S. 112, 120 (2001). In Samson v. California, 547 U.S. 843 (2006), the Supreme Court
reasoned that parolees have even fewer expectations of privacy than probationers, but disavowed
the proposition that parolees, like prisoners, have no Fourth Amendment rights. In State v. Cruz,
144 Idaho 906 (Ct. App. 2007), the Idaho Court of Appeals implicitly recognized instances in
which a search would not be upheld even in the presence of a waiver. In that case, the court
articulated that "the record does not indicate that the officers conducted the search with the intent
to harass Cruz or use Cruz' s suspected presence solely as a pretext." Id at 910. More recently,
the Idaho Court of Appeals has stated that " [a]bsent such reasonable suspicion, a probation
search conducted pursuant to a Fourth Amendment waiver contained in a probation agreement
mus still pass the test of the Fourth Amendment-reasonablness under all circumstances." State
2
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v. Robinson, 152 Idaho 961 , 964-5 (Ct. App. 2012) quoting State v. Pinson, 104 idaho 227, 23132 (Ct. App. 1983). From this, it is clear that there are some minimum standards that must be
met even in probation searches conducted pursuant to waivers.
In State v. Williams, Ada County Case No. CR0l-17-36597, a passenger (Williams) of a
vehicle was pat searched after a lawful stop of the vehicle. See State v. Williams, Ada County
Case No. CR0l-17-36597, Order on Motion to Suppress, p. !(hereinafter Williams Order). 1
During the traffic stop, the arresting officer removed Williams from the car, handcuffed him, and
patted him down. Id at 4. After the pat down, the officer told Williams to empty his pockets.
One of the items he removed would later test positive for heroin. Id. At the time of the
interaction the officers did not know Williams was on parole. Id.
In Williams, the district court detennined that the pat down was unconstitutional. Id at 9.
In determining whether Williarns's Fourth Amendment waiver should serve as a bar to
suppression, the court referred to the intention of the exclusionary rule's purpose to disincentive
certain police behavior and to provide a remedy to those improperly searched. See State v.
Guzman, 122 Idaho 981, 842 P .2d 660 (1992). Citing Robinson and Cruz, the district court
reasoned that, "[a]waiver, discovered after the search and seizure, should not cure otherwise
constitutionally improper searches and seizures when unknown by police at the time of the
search or seizure." Williams Order at 11-12. Because the officer did not know of the waiver or
reasonably believe that Williams was a parolee or probationer, the waiver was held to be
ineffective. Id at 12.

1

For ease of this Court's reference, a copy of the district court's Order on Motion to Suppress in State v. Williams is
attached to this Memorandum as Appendix A.

3
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While Williams is not binding on this Court it is persuasive authority with similar facts.
Like Williams, Mr. Saldivar was subject to an unconstitutional pat down. Both Williams and
Mr. Saldivar were on parole, and had the exact same 4th Amendment waiver. In each case, the
officers were unaware of the 4 th Amendment waivers at the time of the search, and did not have
reason to believe the suspects were on probation or parole. As such, Mr. Saldivar believes that
this Court should find that his waiver was ineffective as to the unlawful pat down. That the
exclusionary rule should be utilized to disincentivize such conduct by law enforcement, and
grant his motion to suppress.

DATED, this 2nd day of April, 2018.

\ ~~
CAL

THOMAS
Attorney for Defendant

4
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CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this 2nd day of April, 2018, I mailed a true and correct
copy of the foregoing SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANT'S
MOTION TO SUPPRESS to the:
Ada County Prosecuting Attorney's Office

By file and serve

Pamela Duncan
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

DEPl.llY

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

State of Idaho
Plaintiff,

vs

Case No. CR01 -17-49307
Order to Transport from
Department of Correction

ISAAC LYLE SALDIVAR
Defendant.

Event Code: OTRAN

The Defendant ,s in the custody of the Idaho Board of Corrections, and It is necessary
that Defendant be brought before this Court on:

Hearing Type
Status Conference

Date

04/09/2018

@

Time
11 :00 AM

The Ada County Sheriff shall bring the Defendant from the penitentiary to the court at
said time and on said date;
Immediately following the court appearance the Sheriff will return the Defendant to the
custody of the Idaho State Penitentiary;
The Idaho State Penitentiary shall release the Defendant for the purpose of the court
hearing.
The Clerk of this Court shall serve a copy hereof upon the Idaho State Penitentiary
forthwith and certify to the same.

IT IS SO ORDERED.

Dated: April 05, 2018
Melissa Moody
Judge

ORDER TO TRANSPORT FROM DEPARTMENT OF CORRECTION
0-CR (OR21 ) 5 6. 14
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Filed: 04/09/2018 10:47:49
Fourth Judicial District, Ada County
Christopher Rich, Clerk of the Court
By: Deputy Clerk - Maxwell, Kari

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
ORDER GRANTING MOTION
TO SUPPRESS

vs.
ISAAC LYLE SALDIVAR,
Defendant.

This matter is before the court on Defendant Isaac Lyle Saldivar's motion to
suppress.

Saldivar seeks to suppress a gun seized from his person during a frisk.

Because the frisk violated the Fourth Amendment of the United States Constitution and
Article I, section 17 of the Idaho Constitution, Saldivar's motion to suppress is
GRANTED.

Factual Findings
Around

5:30

a.m.

on

December 4,

2017,

Boise

City

Police

officers

Joseph Martinez and Trent Schneider responded to an apartment complex on
Shelly Lane in Boise, based upon information that a woman had been shot at that
location.

Although later investigation would reveal that the gunshot wound was

self-inflicted, police did not know this at the time.

The police only knew that the

apartment was the scene of a recent shooting, the occupants of the apartment were
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intoxicated, and the gun was still inside the apartment. It was dark when the police
arrived and, as the officers approached the apartment building from the front, the
defendant, Mr. Saldivar, came around the side of the building, carrying a tote.
The officers ordered Mr. Saldivar to stop , show his hands, turn around, and get
down on his knees.

Mr.

Saldivar complied with

all of these commands.

Officer Schneider handcuffed Mr. Saldivar and, after Mr. Saldivar was handcuffed and
on the ground, Officer Schneider patted down Mr. Saldivar for weapons. The search
revealed a firearm in Mr. Saldivar's front-left pants pocket.
There was no evidence presented at the suppression hearing that Mr. Saldivar
threatened the officers or challenged the officers with his body language. There was no
evidence that Mr. Saldivar reached for a weapon or exhibited any other furtive
movements.

There was no evidence of any bulges or anything remarkable about

Mr. Saldivar's clothing. 1 Although Officer Schneider was responding to a call that had
the potential to be dangerous, there was no evidence that Officer Schneider considered
this particular man to be dangerous.

Indeed, the evidence was to the contrary-that

Officer Schneider patted down Mr. Saldivar as part of standard operating procedure.

1

The following exchange took place between Officer Schneider and Mr. Saldivar's attorney:

Q . Okay. You were able to see his hands?

A. Yes.
Q. Okay. Would you agree that he followed officer's commands?

A. Absolutely.
Q. He didn't try and run?

A. No.
Q. Wasn't making furtive movements?

A. No, sir.
Q. And did you notice any bulges or anything remarkable in his clothing?

A. We were more concerned with making sure that he didn't try to pull or produce any sort of weapon .
Draft (unofficial) transcript, hearing March 19, 2018, P. 14, Ls.7-20.
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The following exchange took place between the prosecuting attorney and
Officer Schneider at the suppression hearing:
Q. And did you conduct a pat-search of him?
A. I did.
Q. Why did you do that?
A. It's standard operating procedure for anyone that is put in cuffs to make sure
no knives and guns that could be pulled while in cuffs.
Q. Did you do it for officer safety reasons?
A. Officer safety reasons only, yes.
Q. Why were you concerned about officer safety?
A. There was a gun involved and any other times someone detained and officers
walking round make sure no guns pulled on ourselves or others.
Q. Were you also concerned it was dark out and you couldn't see clearly?
A. Yes, correct.

Draft (unofficial) transcript, hearing March 19, 2018, p.10, Ls.5 - 23.
Although Officer Schneider testified that he patted down Mr. Saldivar solely
based on officer safety concerns, this testimony came in response to a leading question
by the prosecuting attorney. More importantly, Officer Schneider never testified that he
had safety concerns about Mr. Saldivar specifically.

All the officer safety concerns

expressed by Officer Schneider were general concerns.
The court does not doubt that Officer Schneider had officer safety concerns;
however, the court specifically finds Officer Schneider's testimony credible that
Officer Schneider frisked Mr. Saldivar because it is standard operating procedure for the
Boise City Police Department to frisk anyone in handcuffs.
After the pat-down search of Mr. Saldivar, Officer Schneider checked for
warrants and confirmed that Mr. Saldivar had an outstanding warrant for his arrest.
In December 2017, Mr. Saldivar was on parole and, as a parolee, had signed a
waiver, waiving his Fourth Amendment Rights. The waiver states, in relevant part:
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I consent to the search of my person, residence, vehicle, personal property, and
other real property or structures owned or leased by me, or for which I am the
controlling authority conducted by any agent of IDOC or a law enforcement
officer. I hereby waive my rights under the Fourth Amendment and the Idaho
constitution concerning searches.
State's Exhibit 1, at 2.
Officer Schneider did not know that Mr. Saldivar was on parole when he frisked
him, nor did Officer Schneider know about the Fourth Amendment waiver that
Mr. Saldivar had signed.

Conclusions of Law
The Frisk Was Not Conducted Pursuant to a Recognized Exception to the Warrant
Requirement Where the Boise Police Had No Reason to Believe that Mr. Saldivar
Was Armed and Presently Dangerous to the Officer or Others

The Fourth Amendment of the United States Constitution and Article I, section 17
of the Idaho Constitution protect an individual from unreasonable searches and
seizures.
A warrantless search is per se unreasonable, unless it falls within an exception to
the warrant requirement. State v. Bishop, 146 Idaho 804, 818, 203 P.3d 1203, 1217
(2009) (citing Katz v. United States, 389 U.S. 347, 356 (1967)). A frisk for weapons is
an exception to the warrant requirement. Id. (citing Terry, 392 U.S. at 27). However,
police may frisk a suspect only when there is reason to believe the suspect is "armed
and presently dangerous to the officer or to others." Id. (quoting Terry, 392 U.S. at 24).
Courts apply an objective test when determining whether a frisk is justified. Id.
(citing State v. Henage, 143 Idaho 655, 660-61, 152 P.3d 16, 21-22 (2007)). The test's
aim is to determine whether, under the totality of the circumstances, a reasonably
prudent person would conclude the suspect was dangerous. Id. To satisfy the test, an
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officer must possess '"specific and articulable facts which, taken together with the
rational inferences from those facts' in light of his or her experience," justify the officer's
belief the suspect was armed and dangerous. Id. at 819, 152 P.3d at 1218 (citing Terry,
392 U.S. at 27).
Idaho law recognizes several factors courts should consider when reviewing the
reasonableness of an officer's belief; specifically, "whether there were any bulges in the
suspect's clothing that resembled a weapon; whether the encounter took place late at
night or in a high crime area; and whether the individual made threatening or furtive
movements, indicated that he or she possessed a weapon, appeared nervous or
agitated, appeared to be under the influence of alcohol or illegal drugs, was unwilling to
cooperate, or had a reputation for being dangerous." Id., 152 P.3d at 1218 (citations
omitted).
The totality of the circumstances determines whether these factors, either alone
or jointly, justify a search. Id., 152 P.3d at 1218 (citing Terry, 392 U.S. at 27). However,
it is not enough for law enforcement simply to cite facts embraced by these factors.
Officers "must demonstrate how the facts [they] relied on in conducting the frisk support
the conclusion that the suspect posed a risk of danger." Id., 152 P.3d at 1218.
Based upon the totality of the circumstances confronting Officer Schneider, a
reasonable person would not conclude that Mr. Saldivar was armed and presently
dangerous.

Officers Martinez and Schneider knew that Mr. Saldivar was near a

potentially dangerous crime scene. Proximity to the scene of a dangerous crime does
factor into the reasonableness inquiry; however, it does not by itself justify a frisk.
Cf id., 152 P.3d at 1218 (observing that a suspect's proximity to a high-crime area
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influences the reasonableness of a frisk); see also Com. v. Redd, 735 N.E.2d 1252,
1256 (Mass. 2000) (observing that evasive behavior, proximity to a crime scene, or
matching a general description are insufficient by themselves to support reasonable
suspicion); Cortinas v. State, 571 S.W.2d 932, 933 (Tex. Crim. App. 1978) (holding an
officer's belief that the description of a suspect may have been erroneous combined
with the defendant's close proximity to a crime scene insufficient to support a
stop-and-frisk).
Mr. Saldivar complied with all of the officers' commands. Mr. Saldivar did not
threaten the officers or engage in any behavior that caused the officers concern. He did
not appear to have a weapon. He did not engage in furtive movements. There is no
evidence that Mr. Saldivar appeared to be under the influence of drugs or alcohol.
The officers did not testify that they feared for their safety because of Mr. Saldivar or his
words or actions; rather, any safety concerns the officers had seem to have been based
solely upon the nature of the call - that they were responding to an apartment where a
woman had been injured by a gun.
Notably, Officer Schneider never testified that he believed that Mr. Saldivar was
armed and dangerous.

Thus, this court is not in a position of having to determine

whether Officer Schneider possessed "specific and articulable facts" which justified the
officer's belief that the suspect was armed and dangerous. There is no evidence in the
record that the officer believed Mr. Saldivar was armed and dangerous.
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Based upon a totality of the circumstances, including the fact that these events
took place at night, the pat-down of Mr. Saldivar was not justified and therefore violated
the Fourth Amendment of the United States Constitution and Article I, section 17 of the
Idaho Constitution.

Mr. Saldivar's Fourth Amendment Waiver Does Not Make an
Unconstitutional Search Constitutional

As a parolee, Mr. Saldivar consented to a search of his person by any law
enforcement officer.

The consent was broad.

Mr. Saldivar did not just consent to

search by probation and parole officers; he consented to search by any law
enforcement officer.
The consent can only mean one of two things.

It either means, as the State

argues, that Mr. Saldivar waived his right to challenge any search conducted by any law
enforcement officer at any time; which is to say, that Mr. Saldivar has no Fourth
Amendment constitutional protections whatsoever and could, by definition, never
succeed on any motion to suppress. Or, it means something else.
The court holds that the consent is not as broad as argued by the State and that
the consent is only valid if the law enforcement officers knew about it before conducting
the search.

In so holding, this court adopts the reasoning of the Ninth Circuit in

Moreno v. Baca, 431 F.3d 633 (9 th Cir. 2005), which held that a parolee waiver

discovered post-search could not retroactively justify the search.

The Moreno court

reasoned that Fourth Amendment violations "almost without exception" involve an
"objective assessment of an officer's actions in light of the facts and circumstances then
known to him ." Id. at 639 (quoting Scott v. United States, 436 U.S. 128, 137 (1978))
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(emphasis added). A constitutionally defective search cannot be justified after the fact
by information unknown to the officer at the time of the search. See State v. Donaldson,
221 Md. App. 134, 143, 108 A.3d 500, 505 (2015) (citing Moreno and cases out of
Illinois and Ohio).

The Attenuation Doctrine Does Not Apply

An exception to the exclusionary rule is the attenuation doctrine.

If the

"connection between the unconstitutional police conduct and the evidence is remote or
has been interrupted by some intervening circumstance," the attenuation doctrine may
apply. State v. Cohagan, 162 Idaho 717, 721, 404 P.3d 659, 663 (2017).

If the

attenuation doctrine applies, evidence may be admitted, even though it was seized in
violation of the constitution.
To determine if the attenuation doctrine applies, courts look to the temporal
proximity between the unconstitutional conduct and the discovery of evidence. See Id.
at 722, 404 P.3d at 664. Here, this factor weighs against attenuation. Virtually no time
elapsed between Officer Schneider's unconstitutional frisk and the discovery of the gun
in Mr. Saldivar's pocket.
Courts also evaluate the presence of intervening circumstances and the purpose
and flagrancy of the official misconduct. Id., 404 P.3d at 664.

The purpose and

flagrancy of the official misconduct is particularly significant. Utah v. Strieff, 136 S.
Ct. 2056, 2062 (2016).
Here, these factors also weigh against attenuation.
No intervening events occurred between the frisk and the gun's discovery. The
discovery of an arrest warrant can constitute an intervening circumstance, but it does
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not in this case because the arrest warrant was not discovered between the frisk and
locating the gun .
Finally, the court concludes that the misconduct by law enforcement was
purposeful and flagrant.

In so holding, the court does not intend to criticize

Officer Schneider, who appears to have been well-intentioned in following a department
policy.

The purposeful and flagrant disregard of the law rests with the standard

operating procedure (followed by Officer Schneider here) which dictates that every
person in handcuffs must be frisked, regardless of whether they are armed or
dangerous. The purposeful and flagrant factor also weighs against attenuation.

The Inevitable Discovery Doctrine Does Not Apply

The inevitable discovery doctrine marks another exception to the exclusionary
rule.

For this exception to apply, the state must establish that unlawfully acquired

evidence would have inevitably been acquired by lawful means. Nix v. Williams, 467
U.S. 431, 444 (1984).
For the inevitable discovery doctrine to apply, the state must prove by a
preponderance of the evidence that some additional line of investigation would have
inevitably resulted in the evidence being discovered. State v. Liechty, 152 Idaho 163,
170,267 P.3d 1278, 1285 (Ct. App. 2011). Courts are not "free to speculate as to what
the police could have done" to determine whether the inevitable discovery doctrine
applies. State v. Bunting, 142 Idaho 908, 915, 136 P.3d 379, 386 (Ct. App. 2006).
The State argues that,

regardless of the frisk,

routine questioning by

Officers Martinez and Schneider would have inevitably led to the discovery of the
warrant for Mr. Saldivar's arrest. According to the State's speculative chronology, the
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discovery of the warrant would have led to Mr. Saldivar's arrest and a valid search
incident to that arrest. The court cannot adopt this position as it is based solely upon
speculation.
The Idaho Court of Appeals rejected similar arguments in State v. Holman, 109
Idaho 382, 393, 707 P.2d 493, 503 (Ct. App. 1985) (inevitable discovery doctrine does
not apply when courts must substitute what police should have done for what they really
did); and State v. Liechty, 152 Idaho 163, 170, 267 P.3d 1278, 1285 (Ct. App. 2011)
(inevitable discovery doctrine does not apply when courts must speculate as to
hypothetical conversations between the defendant and law enforcement.).
The court concludes that the inevitable discovery exception to the warrant
requirement does not apply here.

Conclusion
For the reasons stated above, the warrantless frisk of Saldivar violated his rights
under the Fourth Amendment of the United States Constitution and Article I, section 17
of the Idaho Constitution.

Because no exception to the exclusionary rule applies,

Saldivar's motion to suppress is GRANTED.
IT IS SO ORDERED.
DATED this

Cf ~ay of April 2018.

Melissa Moody
District Judge

ORDER GRANTING MOTION TO SUPPRESS - PAGE 10

000123

CERTIFICATE OF MAILING

9th day of April 2018, I served a true and correct
I hereby certify that on the __
copy of the within instrument to:

Brett Judd
Deputy Ada County Prosecuting Attorney
200 W. Front St., Rm. 3191
Boise, ID 83702
Email: acpocourtdocs@adaweb.net

( ) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( x) Electronic Mail
( ) Facsimile

Thomas Callery
Deputy Ada County Public Defender
200 W. Front St., Rm. 1107
Boise, ID 83702
Email: public.defender@adacounty.id.gov

( ) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
(x ) Electronic Mail
( ) Facsimile

CHRISTOPHER D. RICH
Clerk of the District Court

Signed: 4/9/2018 10:48 AM

~. ·1;·

td01}£~

By: - - -~- ~_1_YI _ _ __
Deputy

ORDER GRANTING MOTION TO SUPPRESS - PAGE 11

000124

Moody - Meyer - Fisher 04/09/2018

Time

Speaker

I

I State v. Isaac Saldivar(TO)

.
_....._

10:59:29 AM ! States Attorney
-

Note

_____

10:59:25 AM Judge Moody

--

1A-CRT504

I

CR01-17-49307

C

Status PD
Brett Judd

-----------------

. - - - - ·r--

10:59:31 AM I Defense
; Kyle Schou
Attorney
10:59: 33 AM Defendant - - :c5eiendant Present In-Custody
- ·
10:59:33 AM Judge Moody
IReviews file
10:5 9:42 AM States-Attorney · do not think the state can go forward, will probably move to
dismiss the case
! would like a status dat_e
11 :00:23 AM
no objection to that
11 :00:27-AM Defense
_
·__ ~ Attorney
1
11 :00:36 AM I Judge Moody
comments on his custody status
11 :01 :02 AM
- _,.I_w_ill OR him on this case

l

r

-

I

11 :01 :07 ~~
1
11 :01 :33 AM
11 :01 :33 AM ,
11 :01 :33 AM I

4/9/2018

~ 04/16/2018@ 8:30 am
; End of Case
I

- - - -- ' - - - - - - - - - - - - - - - - - - - -
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APR O9 2018
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICJ;.OFT
CnRIS OPHER 0 . RICH Clerk
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA By ANNAMARIE MEYER
CEPViY

State of Idaho
Plaintiff,
vs.
ISAAC LYLE SALDIVAR
Defendant.

Case No. CR01-17-49307
Custody Order to Sheriff
Event Code.

COSH

TO THE SHERIFF OF ADA COUNTY, STATE OF IDAHO:

You are ordered to TAKE INTO YOUR CUSTODY the Defendant and keep
him/her in your custody for the following reason:

O Defendant has been sentenced to County incarceration (.__ _days in Ada County
Jail). A formal commi1ment will follow.

0

Defendant has been sentenced to I.D.O.C. (
yrs= _ _ yrs FIXED+ _ _ yrs
INDETERMINATE) A formal commitment will follow. O Retained Jurisdiction.

O Defendant's probation has been revoked.
D Defendant's Bond/ROR has been revoked.
O Bond set at $_ _ .
0 NO BOND.
O Bond increased to $_ _.
0 Bond reduced to $_ _.

O

Defendant to be kept in custody. Defendant's custody status to be determined by

0 YOU ARE HEREBY ORDERED TO KEEP THE DEFENDANT IN THE ADA COUNTY JAIL
UNTIL
~ou are hereby ordered to RELEASE Defendant from your custody for the
foll~w~g reason :

'f:rfDefendant is released on his/her own recognizance.
O The above case is dismissed against this Defendant.
O Defendant has been sentenced and has served all of his/her custody time.
IT IS SO ORDERED.

Dated:

D4 IOCf /2018

CUSTODY ORDER TO SHERIFF

Melissa Moody
Judge

1

0-CR (OR4 0) S 6 14
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APR 1 O2018

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTR~OPHER D. RICH, Clerk
,,._, ' '§y ANNAMARIE MEYEP.
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
:;::P1..'7''
•

State of Idaho
Plaintiff,
vs.
ISAAC LYLE SALDIVAR
Defendant.

Case No. CR01-17-49307
Order to Transport from
Department of Correction
Event Code: OTRAN

The Defendant is in the custody of the Idaho Board of Corrections, and it is necessary
that Defendant be brought before this Court on:
Hearing Type
Status Conference

Date
04/16/2018

@

Time
08:30 AM

The Ada County Sheriff shall bring the Defendant from the penitentiary to the court at
said time and on said date;
Immediately following the court appearance the Sheriff will return the Defendant to the
custody of the Idaho State Penitentiary;
The Idaho State Penitentiary shall release the Defendant for the purpose of the court
hearing.
The Clerk of this Court shall serve a copy hereof upon the Idaho State Penitentiary
forthwith and certify to the same.

IT IS SO ORDERED.

Dated· April 10, 2018
Melissa Moody
Judge

ORDER TO TRANSPORT FROM DEPARTMENT OF CORRECTION

1

0-CR (OR21) 5 6 14
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Electronically Filed
4/12/2018 4:33 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Sara Markle, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

Signed: 4/13/2018 03:09 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,

MOTION FOR BOND REDUCTION

vs.
ISAAC LYLE SALDIVAR,
Defendant.
COMES NOW, Isaac Lyle Saldivar, the above-named defendant, by and through counsel,
Thomas M. Callery, Ada County Public Defender’s office, and moves this Court for its ORDER
reducing bond in the above-entitled matter upon the grounds that the bond is so unreasonably high
that Defendant, who is an indigent person without funds, cannot post such a bond, and for the
reason that Defendant has thereby been effectively denied his right to bail.
DATED April 12, 2018.
ANTHONY R. GEDDES
Chief Public Defender

For Thomas M. Callery
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on April 12, 2018, I electronically served a true and correct copy of
the within instrument to the Ada County Prosecutor via the iCourt Portal.

Tracy Stenberg

MOTION FOR BOND REDUCTION
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Electronically Filed
4/12/2018 4:33 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Sara Markle, Deputy Clerk

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

Signed: 4/13/2018 03:09 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR01-17-49307
NOTICE OF HEARING
(MOTION FOR BOND REDUCTION)

ISAAC LYLE SALDIVAR,
Defendant.
TO:

THE STATE OF IDAHO, Plaintiff, and to the Ada County Prosecutor:

YOU, AND EACH OF YOU, are hereby notified that Defendant will call on for hearing
Motion for Bond Reduction, which is now on file with the Court. Said hearing shall take place at
8:30 a.m. on April 16, 2018, in the courtroom of the above-entitled court, or as soon thereafter as
counsel may be heard.
DATED April 12, 2018.
ANTHONY R. GEDDES
Chief Public Defender

For Thomas M. Callery
Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on April 12, 2018, I electronically served a true and correct copy of
the within instrument to the Ada County Prosecutor via the iCourt Portal.

Tracy Stenberg

NOTICE OF HEARING (MOTION FOR BOND REDUCTION)
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Moody- Meyer - Fisher 04/16/2018

t--- - - - - + - _

__

09:02:58 AM States Attorney

1A-CRT504

State v. Isaac Saldivar(TO) CR01-1 7-49307
:
Status P_D
_ _ _ _ _ _ _ _ _ _ _ _ _ __

Brett Judd

09:02:59 AM I Defense
_ _ ,' Attorney
09:03:00 A~ Defendant
09:03:01 AM ; Judge Moody
09:03:23-AMj ·- ·-

Eric Rolfsen
I
~ fenda~t Pre~ent ~n-Custody _ _ _ _ _ _ _ _ __
Reviews file
he was released OR on this case the last time we were in
court, anything additional to take up
09:03:46 AMi Defense- - - 1 is state goingto dismiss or appealing?
Attorney
- --+-·-t-- -09:03:58 AM · States Attorney Iwaiting to hear back from the AG's office,

09:~4:33A~l Judge Moody
I04/30/2018@ 9:00 am for Status
09:04:52 AM
will not transport you next timed
69:05_:3~ ~M I - - - - I End of Case-------------09:05:26 ~ML - - - - -- - - - - - - - - - - - - - 09:05:26 AM I

4/16/2018

1 of 1
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- - -PM _ _ __
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APR 16 2018
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRl(WfjfSTOPHER 0. RICH Clerk
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

State of Idaho
Plaintiff,

ByANNA=MEYER

Case No. CR01-17--49307
Custody Order to Sheriff

VS.

Event Code:

ISAAC LYLE SALDIVAR
Defendant.

COSH

TO THE SHERIFF OF ADA COUNTY, STATE OF IDAHO:
You are ordered to TAKE INTO YOUR CUSTODY the Defendant and keep
him/her in your custody for the following reason:

D

Defendant has been sentenced to County incarceration (.__
Jail). A formal commitment will follow.

_ days in Ada County

D Defendant has been sentenced to I.D.O.C. {

yrs= _ _ yrs FIXED + _ _
INDETERMINATE) A formal commitment will follow. 0 Retained Jurisdiction.

yrs

D Defendant's probation has been revoked
g°Defendant's Bond/ROR has been revoked.
D Bond set at $ _ _ .

0 NO BOND.
'g'Bond increased to
D Bond reduced to$

D

,.J o D
$_L_.
.

--

r_j __ ,,1,,,.~ r

ft2

S-o ~ t).(.pr,,~--· 0,..-..
OA ~..S ~ j c:9-o"'e.. ~
~
,
~~c:L~n

~6-t.· t-

r

Of

~~

Defendant to be kept in custody. Defendant's custody status to be determined by

0

YOU ARE HEREBY ORDERED TO KEEP THE DEFENDANT IN THE ADA COUNTY JAIL
UNTIL

D You are hereby ordered to RELEASE Defendant from your custody for the
following reason:
D Defendant is released on his/her own recognizance.
D The above case is dismissed against this Defendant.
D Defendant has been sentenced and has served all of his/her custody time.
IT IS SO ORDERED.
Dated:

K ,

_}Jg__, 201s
Melissa Moody
Judge

CUSTODY ORDER TO SHERIFF
O.CR (OR40) 5 6 14
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G

Moody - Meyer - Fisher 04/30/2018
Speaker
08 58 35 AM I Judge Moody

1A-CRT508

Time

08:58:40

Note

State v. saac Saldivar NO TO
CR01-17-49307
C
I_
Status PO
AM States_A_tt-orn
- ey- - Brett Judd
---------------I

I

i Thomas Callery

08:58:42 AM , Defense
1Attorney

-

I

08:58:44 AM I Defendant
i not pre_:.=_ntlexcused
,_08:58:45 AM ji.Jdge Moody IReviews file
08:58:49 AM States Attorney r asked to clarify the ruling on standing - d1scuss1on on the
08:59:49 AM I Judge Moody
09:00:03 AM States Attorney

-

I court's finding on the MTS to let the AG's office know
~
- I will get something out in writing

after-the written order comes out will probably dismiss this case
pending appeals
09:01 :24 ~~ Judg_e_M
,_o
_o_d_y_ ,...I·sidebar
_ _-_ _ _ _ _ _ _ _ _ _ _ _ __

09:01 :32 AM
_ _ _ _ will recall
09:01 :36
En_d of Case
09:01 :36 AM I
i
-09:01 :36 AM ;
'
02:08:50 PM I Judge Moody- j State v. Isaac Saldivar NO TO

~ L ______

_ __

i

_

I

02:08:53 PM States Attorney
02:08:54 PM! Defense
Attorney
~
02:08:55 PM ; Defendant

l

-

CR01-17-49307
C
Status P_
D_ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Brett Judd

Thoma·s -Callery-

-;!

-

not present/excused

02:08:55 PM I Judge~Mo~dy ~ evie~~- file- ~ ~
__
_
02:09:05 PM I States Attorney ; will not be dismissing the case, that is no longer our procedure
02:09:25 PMJ Judge Moody · r going forward
02:0929
States Attorney de.pends on the results of the appeal on weather to dismiss this

PM!
,

case

02:0f:51 P~ udge Moody t ~ould be O'!_er a year
_
_
02:09:58 PM States Attorney think that is a bond issue and why the court set 1.00 bond

I

...

!

--

02· 1O:12 PM ' Judge Moody

-

-

comments, you think it is appropriate to hold on to the case
l pending the appeal
02:10:32 PM t States ·Attorney -i yes · -·
4

02: 10:36 PM , Defense
, Attorney
'

4/30/2018

-,1 argument, client still has not waived speedy trial rights, don't
know if the state is going to move to stay the case, he does
have a parole heairng coming up was hoping to have some
, documentation to show the parole commission

1 of 2
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Moody - Meyer - Fisher 04/30/2018
02:11 :45 PM Judge Moody

1A-CRT508

I Questions on the speedy trial right if the defense will be filing a
motion to dismiss once the speedy trial has ran
l

02:12:09 PM I Defense
Attorney
'--02:12:20 PM 1Judge Moody

-

I

-

.i.-

02: 12:48 PM Defense

Yes
- will not take any action at this moment without any-further
Lresearch or a formal motion by !ither pary,
05/14 or 05/15 is the parole hearing

Attorney

02:13:01

PM1

4/30/2018

'

-

!End ot"Case

2 of 2
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Filed: 05/02/2018 08:35:26
Fourth Judicial District, Ada County
Christopher Rich, Clerk of the Court
By: Deputy Clerk - Maxwell, Kari

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
SECOND NOTICE OF JURY TRIAL
AND PRETRIAL CONFERENCE AND
LIST OF ALTERNATE JUDGES

vs.
ISAAC LYLE SALDIVAR,
Defendant.

The Information was filed in this case on January 5, 2018. The Defendant has
exercised his right to a speedy trial. The trial that was scheduled for March 5, 2018 was
vacated after the court granted the Defendant's motion to suppress evidence.
The State has indicated that it will be appealing the court's order granting the motion to
suppress; however, in the interim, the State is not moving to dismiss the charge against
the Defendant. The Defendant remains in custody in this case on a $1 bond. 1
Based on the above, the court is hereby scheduling this matter for jury trial on

July 5, 2018.

Two days have been scheduled for trial:

July 5 and 6, 2018.

The schedule will be from approximately 8:30 a.m. to 3:30 p.m. with a lunch break.
A pre-trial conference is scheduled for June 18, 2018 at 11 :00 a.m.
The Defendant must be present at both of these hearings.
1

The Defendant is also on a parole-hold as a result of this case. Because the Defendant is on a parolehold, the Defendant's attorney asked that the court set a nominal bond so that the Defendant could
accrue credit toward this criminal case.
SECOND NOTICE OF JURY TRIAL AND PRETRIAL CONFERENCE AND LIST OF ALTERNATE
JUDGES - PAGE 1
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No later than three days before the pre-trial conference, the following must be
complete:
•

All discovery must be received by the parties;

•

Notice of intent to introduce evidence pursuant to I.RE. 404, 608 or 609;

•

All motions in limine must be filed; and

•

A notice of intent to introduce expert testimony must be filed.
Failure to file this notice may result in exclusion of the expert.

At the pre-trial conference, both sides should provide the court with a written
list of witnesses and a written list of potential exhibits. These may be filed prior to the
pre-trial conference.
IT IS SO ORDERED.
DATED this 1st day of May 2018.

Melissa Moody
District Judge

SECOND NOTICE OF JURY TRIAL AND PRETRIAL CONFERENCE AND LIST OF ALTERNATE
JUDGES - PAGE 2
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CERTIFICATE OF MAILING
I hereby certify that on the _
_ day of May 2018, I served a true and correct
2nd
copy of the within instrument to:
THOMAS CALLERY
ADA COUNTY PUBLIC DEFENDER
VIA EMAIL: public.defender@adacounty.id.gov

( ) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
(X) Electronic Mail
( ) Facsimile

BRETT JUDD
ADA COUNTY PROSECUT OR
VIA EMAIL: acpocourtdocs@adaweb.net

( ) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
(X) Electronic Mail
( ) Facsimile

CHRISTOPH ER D. RICH
Clerk of the District Court
Signed: 5/2/2018 08:35 AM

By:

~ MOJilw&PDeputy

·

SECOND NOTICE OF JURY TRIAL AND PRETRIAL CONFERENCE AND LIST OF ALTERNATE
JUDGES - PAGE 3
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Electronically Filed
5/21/2018 12:56 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Sara Markle, Deputy Clerk

LA WREN CE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
KENNETH K. JORGENSEN
Idaho State Bar #4051
Deputy Attorney General
P. 0. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
Email: ecf@ag.idaho.gov

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

STATE OF IDAHO,

) District Court Case No. CR0l-17-49307
)
Plaintiff-Appellant,
) Supreme Court No.
)
) NOTICE OF APPEAL
V.
)
ISAAC LYLE SALDIVAR,
)
)
Defendant-Respondent.
)
_ _ _ _ _ _ _ _ _ _)
TO: ISAAC LYLE SALDIVAR, THE ABOVE-NAMED RESPONDENT, THOMAS
M. CALLERY, ADA COUNTY PUBLIC DEFENDER'S OFFICE, 200 W. FRONT ST., RM.
1107, BOISE, ID 83702 AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE
1.

rs HEREBY GIVEN THAT:

The above-named appellant, State of Idaho, appeals against the above-named

respondent to the Idaho Supreme Court from the ORDER GRANTING MOTION TO
SUPPRESS, entered in the above-entitled action on the 9th day of April, 2018, the Honorable
Melissa Moody presiding. A copy of the order being appealed is attached to this notice.

NOTICE OF APPEAL - PAGE 1
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2.

The party has a right to appeal to the Idaho Supreme Court, and the judgments or

orders described in paragraph 1 above are appealable orders under and pursuant to Rule 11 (c)(7),
I.A.R.
3.

Prelimtnary statement of the issue on appeal: Whether the district court erred by

granting the motion to suppress where the defendant lacked a privacy interest society would
recognize as reasonable.
4.

To undersigned's knowledge, no part of the record has been sealed.

5.

The appellant requests the preparation of the following portions of the reporter's

transcript:
3/19/18 hearing on the motion to suppress (the new electronic filing system provides no
information on estimated pages or court reporter; court reporter is believed to be Tiffany Fisher).
6.

Appellant requests the normal clerk's record pursuant to Rule 28, I.A.R.

7.

I certify:
(a)

That a copy of this notice of appeal is being served on each reporter of

whom a transcript has been requested as named below at the address set out below:
TIFF ANY FISHER
200 W. Front St.
Boise, ID 83 702-7300
(b)

That arrangements have been made with the Ada County Prosecuting

Attorney who will be responsible for paying for the reporter's transcript;
(c)

That the appellant is exempt from paying the estimated fee for the

preparation of the record because the State ofldaho is the appellant (Idaho Code§ 31-3212);
(d)

That there is no appellate filing fee since this is an appeal in a criminal

case (I.A.R. 23(a)(8));

NOTICE OF APPEAL

PAGE 2
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 21st day of May, 2018, caused a true and co1Tect
copy of the foregoing NOTICE OF APPEAL to be placed in the United States mail, postage
prepaid, addressed to:
THE HONORABLE MELISSA MOODY
Ada County District Court
200 W. Front St.
Boise, ID 83702-7300
JAN M. BENNETTS
BRETT JUDD
Ada County Prosecuting Attorney's Office
200 W. Front St., Rm. 3191
Boise, ID 83702
THOMAS M. CALLERY
Ada County Public Defender's Office
200 W. Front St., Rm. 1107
Boise, ID 83 702
TIFF ANY FISHER
200 W. Front St.
Boise, ID 83702-7300

HAND DELIVERY
KAREL A. LEHRMAN
CLERK OF THE COURT
IDAHO SUPREME COURT
P. 0. Box 83720
Boise, ID 83720-0101

KKJ/dd

NOTICE OF APPEAL - PAGE 4
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Filed: 04/09/201810:47:49
Fourth Judicial District, Ada County
Christopher Rich, Clerk of the Court
By: Deputy Clerk - Maxwell, Kari

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
ORDER GRANTING MOTION
TO SUPPRESS

vs.
ISAAC LYLE SALDIVAR,
Defendant.

This matter is before the court on Defendant Isaac Lyle Saldivar's motion to
suppress.

Saldivar seeks to suppress a gun seized from his person during a frisk.

Because the frisk violated the Fourth Amendment of the United States Constitution and
Article I, section 17 of the Idaho Constitution, Saldivar's motion to suppress is
GRANTED.

Factual Findings
Around

5:30

a.m.

on

December 4,

2017,

Boise

City

Police

officers

Joseph Martinez and Trent Schneider responded to an apartment complex on
Shelly Lane in Boise, based upon information that a woman had been shot at that
location.

Although later investigation would reveal that the gunshot wound was

self-inflicted, police did not know this at the time.

The police only knew that the

apartment was the scene of a recent shooting, the occupants of the apartment were

ORDER GRANTING MOTION TO SUPPRESS - PAGE 1
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intoxicated, and the gun was still inside the apartment.

It was dark when the police

arrived and, as the officers approached the apartment building from the front, the
defendant, Mr. Saldivar, came around the side of the building, carrying a tote.
The officers ordered Mr. Saldivar to stop, show his hands, turn around, and get
down

on

his knees.

Mr.

Saldivar complied

with

all

of these

commands.

Officer Schneider handcuffed Mr. Saldivar and, after Mr. Saldivar was handcuffed and
on the ground, Officer Schneider patted down Mr. Saldivar for weapons. The search
revealed a firearm in Mr. Saldivar's front-left pants pocket.
There was no evidence presented at the suppression hearing that Mr. Saldivar
threatened the officers or challenged the officers with his body language. There was no
evidence that Mr. Saldivar reached for a weapon or exhibited any other furtive
movements.

There was no evidence of any bulges or anything remarkable about

Mr. Saldivar's clothing. 1 Although Officer Schneider was responding to a call that had
the potential to be dangerous, there was no evidence that Officer Schneider considered
this particular man to be dangerous.

Indeed, the evidence was to the contrary-that

Officer Schneider patted down Mr. Saldivar as part of standard operating procedure.

-

1

-

•~••-.-

••--~-.••-

~~---,•••••m«•

The following exchange took place between Officer Schneider and Mr. Saldivar's attorney:

Q. Okay. You were able to see his hands?
A. Yes.
Q. Okay. Would you agree that he followed officer's commands?

A. Absolutely.
Q. He didn't try and run?
A. No.
Q. Wasn't making furtive movements?
A. No, sir.
Q. And did you notice any bulges or anything remarkable in his clothing?
A. We were more concerned with making sure that he didn't try to pull or produce any sort of weapon.

Draft (unofficial) transcript, hearing March 19, 2018, P. 14, Ls.7-20.

ORDER GRANTING MOTION TO SUPPRESS - PAGE 2
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The following exchange took place between the prosecuting attorney and
Officer Schneider at the suppression hearing:
Q. And did you conduct a pat-search of him?
A. I did.
Q. Why did you do that?
A. It's standard operating procedure for anyone that is put in cuffs to make sure
no knives and guns that could be pulled while in cuffs.
Q. Did you do it for officer safety reasons?
A. Officer safety reasons only, yes.
Q. Why were you concerned about officer safety?
A. There was a gun involved and any other times someone detained and officers
walking round make sure no guns pulled on ourselves or others.
Q. Were you also concerned it was dark out and you couldn't see clearly?
A. Yes, correct.

Draft (unofficial) transcript, hearing March 19, 2018, p.10, Ls.5- 23.
Although Officer Schneider testified that he patted down Mr. Saldivar solely
based on officer safety concerns, this testimony came in response to a leading question
by the prosecuting attorney. More importantly, Officer Schneider never testified that he
had safety concerns about Mr. Saldivar specifically.

All the officer safety concerns

expressed by Officer Schneider were general concerns.
The court does not doubt that Officer Schneider had officer safety concerns;
however, the court specifically finds Officer Schneider's testimony credible that
Officer Schneider frisked Mr. Saldivar because it is standard operating procedure for the
Boise City Police Department to frisk anyone in handcuffs.
After the pat-down search of Mr. Saldivar, Officer Schneider checked for
warrants and confirmed that Mr. Saldivar had an outstanding warrant for his arrest.
In December 2017, Mr. Saldivar was on parole and, as a parolee, had signed a
waiver, waiving his Fourth Amendment Rights. The waiver states, in relevant part:

ORDER GRANTING MOTION TO SUPPRESS - PAGE 3
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I consent to the search of my person, residence, vehicle, personal property, and
other real property or structures owned or leased by me, or for which I am the
controlling authority conducted by any agent of IDOC or a law enforcement
officer. I hereby waive my rights under the Fourth Amendment and the Idaho
constitution concerning searches.
State's Exhibit 1, at 2.
Officer Schneider did not know that Mr. Saldivar was on parole when he frisked
him, nor did Officer Schneider know about the Fourth Amendment waiver that
Mr. Saldivar had signed.

Conclusions of Law
The Frisk Was Not Conducted Pursuant to a Recognized Exception to the Warrant
Requirement Where the Boise Police Had No Reason to Believe that Mr. Saldivar
Was Armed and Presently Dangerous to the Officer or Others

The Fourth Amendment of the United States Constitution and Article I, section 17
of the Idaho Constitution protect an individual from unreasonable searches and
seizures.
A warrantless search is per se unreasonable, unless it falls within an exception to
the warrant requirement. State v. Bishop, 146 Idaho 804, 818, 203 P.3d 1203, 1217
(2009) (citing Katz v. United States, 389 U.S. 347, 356 (1967)). A frisk for weapons is
an exception to the warrant requirement. Id. (citing Terry, 392 U.S. at 27). However,
police may frisk a suspect only when there is reason to believe the suspect is "armed
and presently dangerous to the officer or to others." Id. (quoting Terry, 392 U.S. at 24).
Courts apply an objective test when determining whether a frisk is justified. Id.
(citing State v. Henage, 143 Idaho 655, 660-61, 152 P.3d 16, 21-22 (2007)). The test's
aim is to determine whether, under the totality of the circumstances, a reasonably
prudent person would conclude the suspect was dangerous. Id. To satisfy the test, an

ORDER GRANTING MOTION TO SUPPRESS - PAGE 4
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officer must possess "'specific and articulable facts which, taken together with the
rational inferences from those facts' in light of his or her experience," justify the officer's
belief the suspect was armed and dangerous. Id. at 819, 152 P.3d at 1218 (citing Terry,
392 U.S. at 27).
Idaho law recognizes several factors courts should consider when reviewing the
reasonableness of an officer's belief; specifically, "whether there were any bulges in the
suspect's clothing that resembled a weapon; whether the encounter took place late at
night or in a high crime area; and whether the individual made threatening or furtive
movements, indicated that he or she possessed a weapon, appeared nervous or
agitated, appeared to be under the influence of alcohol or illegal drugs, was unwilling to
cooperate, or had a reputation for being dangerous." Id., 152 P.3d at 1218 (citations
omitted).
The totality of the circumstances determines whether these factors, either alone
or jointly, justify a search. Id., 152 P.3d at 1218 (citing Terry, 392 U.S. at 27). However,

it is not enough for law enforcement simply to cite facts embraced by these factors.
Officers "must demonstrate how the facts [they] relied on in conducting the frisk support
the conclusion that the suspect posed a risk of danger." Id., 152 P.3d at 1218.
Based upon the totality of the circumstances confronting Officer Schneider, a
reasonable person would not conclude that Mr. Saldivar was armed and presently
dangerous.

Officers Martinez and Schneider knew that Mr. Saldivar was near a

potentially dangerous crime scene. Proximity to the scene of a dangerous crime does
factor into the reasonableness inquiry; however, it does not by itself justify a frisk.

Cf. id., 152 P.3d at 1218 (observing that a suspect's proximity to a high-crime area
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influences the reasonableness of a frisk); see also Com. v. Redd, 735 N.E.2d 1252,
1256 (Mass. 2000) (observing that evasive behavior, proximity to a crime scene, or
matching a general description are insufficient by themselves to support reasonable
suspicion); Cortinas v. State, 571 S.W.2d 932, 933 (Tex. Crim. App. 1978) (holding an
officer's belief that the description of a suspect may have been erroneous combined
with the defendant's close proximity to a crime scene insufficient to support a
stop-and-frisk).
Mr. Saldivar complied with all of the officers' commands. Mr. Saldivar did not
threaten the officers or engage in any behavior that caused the officers concern. He did
not appear to have a weapon. He did not engage in furtive movements. There is no
evidence that Mr. Saldivar appeared to be under the influence of drugs or alcohol.
The officers did not testify that they feared for their safety because of Mr. Saldivar or his
words or actions; rather, any safety concerns the officers had seem to have been based
solely upon the nature of the call - that they were responding to an apartment where a
woman had been injured by a gun.
Notably, Officer Schneider never testified that he believed that Mr. Saldivar was
armed and dangerous.

Thus, this court is not in a position of having to determine

whether Officer Schneider possessed "specific and articulable facts" which justified the
officer's belief that the suspect was armed and dangerous. There is no evidence in the
record that the officer believed Mr. Saldivar was armed and dangerous.
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Based upon a totality of the circumstances, including the fact that these events
took place at night, the pat-down of Mr. Saldivar was not justified and therefore violated
the Fourth Amendment of the United States Constitution and Article I, section 17 of the
Idaho Constitution.

Mr. Saldivar's Fourth Amendment Waiver Does Not Make an
Unconstitutional Search Constitutional
As a parolee, Mr. Saldivar consented to a search of his person by any law
enforcement officer.

The consent was broad.

Mr. Saldivar did not just consent to

search by probation and parole officers; he consented to search by any law
enforcement officer.
The consent can only mean one of two things.

It either means, as the State

argues, that Mr. Saldivar waived his right to challenge any search conducted by any law
enforcement officer at any time; which is to say, that Mr. Saldivar has no Fourth
Amendment constitutional protections whatsoever and could, by definition, never
succeed on any motion to suppress. Or, it means something else.
The court holds that the consent is not as broad as argued by the State and that
the consent is only valid if the law enforcement officers knew about it before conducting
the search.

In so holding, this court adopts the reasoning of the Ninth Circuit in

Moreno v. Baca, 431 F.3d 633 (9 th Cir. 2005), which held that a parolee waiver

discovered post-search could not retroactively justify the search.

The Moreno court

reasoned that Fourth Amendment violations "almost without exception" involve an
"objective assessment of an officer's actions in light of the facts and circumstances then
known to him." Id. at 639 (quoting Scott v. United States, 436 U.S. 128, 137 (1978))
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(emphasis added). A constitutionally defective search cannot be justified after the fact
by information unknown to the officer at the time of the search. See State v. Donaldson,
221 Md. App. 134, 143, 108 A.3d 500, 505 (2015) (citing Moreno and cases out of
Illinois and Ohio).

The Attenuation Doctrine Does Not Apply
An exception to the exclusionary rule is the attenuation doctrine.

If the

"connection between the unconstitutional police conduct and the evidence is remote or
has been interrupted by some intervening circumstance," the attenuation doctrine may
apply. State v. Cohagan, 162 Idaho 717, 721, 404 P.3d 659, 663 (2017).

If the

attenuation doctrine applies, evidence may be admitted, even though it was seized in
violation of the constitution.
To determine if the attenuation doctrine applies, courts look to the temporal
proximity between the unconstitutional conduct and the discovery of evidence. See Id.
at 722, 404 P.3d at 664. Here, this factor weighs against attenuation. Virtually no time
elapsed between Officer Schneider's unconstitutional frisk and the discovery of the gun
in Mr. Saldivar's pocket.
Courts also evaluate the presence of intervening circumstances and the purpose
and flagrancy of the official misconduct. Id., 404 P.3d at 664.

The purpose and

flagrancy of the official misconduct is particularly significant. Utah v. Strieff, 136 S.
Ct. 2056, 2062 (2016).
Here, these factors also weigh against attenuation.
No intervening events occurred between the frisk and the gun's discovery. The
discovery of an arrest warrant can constitute an intervening circumstance, but it does
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not in this case because the arrest warrant was not discovered between the frisk and
locating the gun.
Finally, the court concludes that the misconduct by law enforcement was
purposeful and flagrant.

In so holding, the court does not intend to criticize

Officer Schneider, who appears to have been well-intentioned in following a department
policy.

The purposeful and flagrant disregard of the law rests with the standard

operating procedure (followed by Officer Schneider here) which dictates that every
person in handcuffs must be frisked, regardless of whether they are armed or
dangerous. The purposeful and flagrant factor also weighs against attenuation.

The Inevitable Discovery Doctrine Does Not Apply
The inevitable discovery doctrine marks another exception to the exclusionary
rule.

For this exception to apply, the state must establish that unlawfully acquired

evidence would have inevitably been acquired by lawful means. Nix v. Williams, 467
U.S. 431, 444 (1984).
For the inevitable discovery doctrine to apply, the state must prove by a
preponderance of the evidence that some additional line of investigation would have
inevitably resulted in the evidence being discovered. State v. Liechty, 152 Idaho 163,
170, 267 P.3d 1278, 1285 (Ct. App. 2011). Courts are not "free to speculate as to what
the police could have done" to determine whether the inevitable discovery doctrine
applies. State v. Bunting, 142 Idaho 908,915, 136 P.3d 379,386 (Ct. App. 2006).
The State argues that,

regardless of the frisk,

routine questioning

by

Officers Martinez and Schneider would have inevitably led to the discovery of the
warrant for Mr. Saldivar's arrest. According to the State's speculative chronology, the
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discovery of the warrant would have led to Mr. Saldivar's arrest and a valid search
incident to that arrest. The court cannot adopt this position as it is based solely upon
speculation.
The Idaho Court of Appeals rejected similar arguments in State v. Holman, 109
Idaho 382, 393, 707 P.2d 493, 503 (Ct. App. 1985) (inevitable discovery doctrine does
not apply when courts must substitute what police should have done for what they really
did); and State v. Liechty, 152 Idaho 163, 170, 267 P.3d 1278, 1285 (Ct. App. 2011)
(inevitable discovery doctrine does not apply when courts must speculate as to
hypothetical conversations between the defendant and law enforcement.).
The court concludes that the inevitable discovery exception to the warrant
requirement does not apply here.

Conclusion
For the reasons stated above, the warrantless frisk of Saldivar violated his rights
under the Fourth Amendment of the United States Constitution and Article I, section 17
of the Idaho Constitution.

Because no exception to the exclusionary rule applies,

Saldivar's motion to suppress is GRANTED.
IT IS SO ORDERED.
DATED this Cf~ay of April 2018.

Melissa Moody
District Judge
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
ORDER GRANTING MOTION
TO SUPPRESS

VS.

ISAAC LYLE SALDIVAR,
Defendant.

This matter is before the court on Defendant Isaac Lyle Saldivar's motion to
suppress.

Saldivar seeks to suppress a gun seized from his person during a frisk.

Because the frisk violated the Fourth Amendment of the United States Constitution and
Article I, section 17 of the Idaho Constitution, Saldivar's motion to suppress is
GRANTED.

Factual Findings
Around

5:30

a.m.

on

December 4,

2017,

Boise

City

Police

officers

Joseph Martinez and Trent Schneider responded to .an apartment complex on
Shelly Lane in Boise, based upon information that a woman had been shot at that
location.

Although later investigation would reveal that the gunshot wound was

self-inflicted, police did not know this at the time.

The police only knew that the

apartment was the scene of a recent shooting, the occupants of the apartment were
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intoxicated, and the gun was still inside the apartment. It was dark when the police
arrived and, as the officers approached the apartment building from the front, the
defendant, Mr. Saldivar, came around the side of the building, carrying a tote,
The officers ordered Mr. Saldivar to stop, show his hands, turn around, and get
down on his knees.

Mr.

Saldivar complied with

all of these commands.

Officer Schneider handcuffed Mr. Saldivar and, after Mr. Saldivar was handcuffed and
on the ground, Officer Schneider patted down Mr. Saldivar for weapons. The search
revealed a firearm in Mr. Saldivar's front~left pants pocket.
There was no evidence presented at the suppression hearing that Mr. Saldivar
threatened the officers or challenged the officers with his body language. There was no
evidence that Mr. Saldivar reached for a weapon or exhibited any other furtive
movements.

There was no evidence of any bulges or anything remarkable about

Mr. Saldivar's clothing. 1 Although Officer Schneider was responding to a call that had
the potential to be dangerous, there was no evidence that Officer Schneider considered
this particular man to be dangerous. Indeed, the evidence was to the contrary-that
Officer Schneider patted down Mr. Saldivar as part of standard operating procedure.

/

1

The following exchange took place between Officer Schneider and Mr. Saldivar's attorney:

Q. Okay. You were able to see his hands?
A. Yes.
Q. Okay. Would you agree that he followed officer's commands?
A. Absolutely.
Q. He didn't try and run?
A. No.
Q. Wasn't making furtive movements?
A. No, sir.
Q. And did you notice any bulges or anything remarkable in his clothing?
A. We were more concerned with making sure that he didn't try to pull or produce any sort of weapon.

Draft (unofficial) transcript, hearing March 19, 2018, P. 14, Ls.7-20.
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The following exchange took place between the prosecuting attorney and
Officer Schneider at the suppression hearing:
Q. And did you conduct a pat-search of him?

A. I did.
Q, Why did you do that?
A. It's standard operating procedure for anyone that is put in cuffs to make sure
no knives and guns that could be pulled while in cuffs.
Q, Did you do it for officer safety reasons?
A. Officer safety reasons only, yes.
Q. Why were you concerned about officer safety?
A. There was a gun involved and any other times someone detained and officers
walking round make sure no guns pulled on ourselves or others.
Q. Were you also concerned it was dark out and you couldn't see clearly?
A. Yes, correct.

Draft (unofficial) transcript, hearing Mar-ch 19, 2018, p.10, Ls.5 - 23.
Although Officer Schneider testified that he patted down Mr. Saldivar solely
based on officer safety concerns, this testimony came in response to a leading question
by the prosecuting attorney. More importantly, Officer Schneider never testified that he
had safety concerns about Mr. Saldivar specifically.

All the officer safety concerns

expressed by Officer Schneider were general concerns.
The court does not doubt that Officer Schneider had officer safety concerns;
however, the court specifically finds Officer Schneider's testimony credible that
Officer Schneider frisked Mr. Saldivar because it is standard operating procedure for the
Boise City Police Department to frisk anyone in handcuffs.
After the pat-down search of Mr. Saldivar, Officer Schneider checked for
warrants and confirmed that Mr. Saldivar had an outstanding warrant for his arrest.
In December 2017, Mr. Saldivar was on parole and, as a parolee, had signed a
waiver, waiving his Fourth Amendment Rights. The waiver states, in relevant part:
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I consent to the search of my person, residence, vehicle, personal property, and
other real property or structures owned or leased by me, or for which I am the
controlling authority conducted by any agent of IDOC or a law enforcement
officer. I hereby waive my rights under the Fourth Amendment and the Idaho
constitution concerning searches.
State's Exhibit 1, at 2.
Officer Schneider did not know that Mr. Saldivar was on parole when he frisked
him, nor did Officer Schneider know about the Fourth Amendment waiver that
Mr. Saldivar had signed.

Conclusions of Law
The Frisk Was Not Conducted Pursuant to a Recognized Exception to the Warrant
Requirement Where the Boise Police Had No Reason to Believe that Mr. Saldivar
Was Armed and Presently Dangerous to the Officer or Others

The Fourth Amendment of the United States Constitution and Article I, section 17
of the Idaho Constitution protect an individual from unreasonable searches and
seizures.
A warrantless search is per se unreasonable, unless it falls within an exception to
the warrant requirement. State v. Bishop, 146 Idaho 804, 818, 203 P.3d 1203, 1217
(2009) (citing Katz v. United States, 389 U.S. 347, 356 (1967)). A frisk for weapons is ,
an exception to the warrant requirement. Id. (citing Terry, 392 U.S. at 27), However,
police may frisk a suspect only when there is reason to believe the suspect is "armed
and presently dangerous to the officer or to others." Id. (quoting Terry, 392 U.S. at 24).
Courts apply an objective test when determining whether a frisk is justified. Id.
(citing State v. Henage, 143 Idaho 655, 660-61, 152 P.3d 16, 21-22 (2007)). The test's
aim is to determine whether, under the totality of the circumstances, a reasonably
prudent person would conclude the suspect was dangerous. Id. To satisfy the test, an
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officer must possess '"specific and articulable facts which, taken together with the
rational inferences from those facts' in light of his or her experience," justify the officer's
belief the suspect was armed and dangerous. Id. at 819, 152 P.3d at 1218 (citing Terry,
392 U.S. at 27).
Idaho law recognizes several factors courts should consider when reviewing the
reasonableness of an officer's belief; specifically, "whether there were any bulges in the
suspect's clothing that resembled a weapon; whether the encounter took place late at
night or in a high crime area; and whether the individual made threatening or furtive
movements, indicated that he or she possessed a weapon, appeared nervous or
agitated, appeared to be under the influence of alcohol or illegal drugs, was unwilling to
cooperate, or had a reputation for being dangerous." Id., 152 P.3d at 1218 (citations
omitted).
The totality of the circumstances determines whether these factors, either alone
or jointly, justify a search. Id., 152 P.3d at 1218 (citing Terry, 392 U.S. at 27). However,
it is not enough for law enforcement simply to cite facts embraced by these factors.
Officers "must demonstrate how the facts [they] relied on in conducting the frisk support
the conclusion that the suspect posed a risk of danger." Id., 152 P.3d at 1218.
Based upon the totality of the circumstances confronting Officer Schneider, a
reasonable person would not conclude that Mr. Saldivar was armed and presently
dangerous.

Officers Martinez and Schneider knew that Mr. Saldivar was near a

potentially dangerous crime scene. Proximity to the scene of a dangerous crime does
factor into the reasonableness inquiry; however, it does not by itself justify a frisk.

Cf. id., 152 P.3d at 1218 (observing that a suspect's proximity to a high-crime area
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influences the reasonableness of a frisk); see also Com. v. Redd, 735 N.E.2d 1252,
1256 (Mass. 2000) (observing that evasive behavior, proximity to a crime scene, or
matching a general description are insufficient by themselves to support reasonable
suspicion); Cortinas v. State, 571 S.W.2d 932, 933 (Tex. Crim. App. 1978) (holding an
officer's belief that the description of a suspect may have been erroneous combined
with the defendant's close proximity to a crime scene insufficient to support a
stop-and-frisk).
Mr. Saldivar complied with all of the officers' commands. Mr. Saldivar did not
threaten the officers or engage in any behavior that caused the officers concern. He did
not appear to have a weapon. He did not engage in furtive movements. There is no
evidence that Mr. Saldivar appeared to be under the influence of drugs or alcohol.
The officers did not testify that they feared for their safety because of Mr. Saldivar or his
words or actions; rather, any safety concerns the officers had seem to have been based
solely upon the nature of the call - that they were responding to an apartment where a
woman had been injured by a gun.
I

Notably, Officer Schneider never testified that he believed that Mr. Saldivar was
armed and dangerous.

Thus, this court is not in a position of having to determine

whether Officer Schneider possessed "specific and articulable facts" which justified the
officer's belief that the suspect was armed and dangerous. There is no evidence in the
record that the officer believed Mr. Saldivar was armed and dangerous.
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Based upon a totality of the circumstances, including the fact that these events
took place at night, the pat-down of Mr. Saldivar was not justified and therefore violated
the Fourth Amendment of the United States Constitution and Article I, section 17 of the
Idaho Constitution.

Mr. Saldivar's Fourth Amendment Waiver Does Not Make an
Unconstitutional Search Constitutional

As a parolee, Mr. Saldivar consented to a search of his person by any law
enforcement officer.

The consent was broad.

Mr. Saldivar did not just consent to

search by probation and parole officers; he consented to search by any law
enforcement officer.
The consent can only mean one of two things,

It either means, as the State

argues, that Mr. Saldivar waived his right to challenge any search conducted by any law.
enforcement officer at any time; which is to say, that Mr. Saldivar has no Fourth
Amendment constitutional protections whatsoever and could, by definition, never
succeed on any motion to suppress. Or, it means something else.
The court holds that the consent is not as broad as argued by the State and that
the consent is only valid if the law enforcement officers knew about it before conducting
the search.

In so holding, this court adopts the reasoning of the Ninth Circuit in

Moreno v. Baca, 431 F.3d 633 (9 th Cir. 2005), which held that a parolee waiver

discovered post-search could not retroactively justify the search.

The Moreno court

reasoned that Fourth Amendment violations "almost without exception" involve an
"objective assessment of an officer's actions in light of the facts and circumstances then
known to him," Id. at 639 (quoting Scott v. United States, 436 U.S. 128, 137 (1978))
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(emphasis added). A constitutionally defective search cannot be justified after the fact
by information unknown to the officer at the time of the search. See State v. Donaldson,
221 Md. App. 134, 143, 108 A.3d 500, 505 (2015) (citing Moreno and cases out of
Illinois and Ohio).

The Attenuation Doctrine Does Not Apply
An exception to the exclusionary rule is the attenuation doctrine.

If the

"connection between the unconstitutional police conduct and the evidence is remote or
has been interrupted by some intervening circumstance," the attenuation doctrine may
apply. State v. Cohagan, 162 Idaho 717, 721, 404 P.3d 659, 663 (2017).

If the

attenuation doctrine applies, evidence may be admitted, even though it was seized in
violation of the constitution.
To determine if the attenuation doctrine applies, courts look to the temporal
proximity between the unconstitutional conduct and the discovery of evidence. See Id.
at 722, 404 P.3d at 664. Here, this factor weighs against attenuation. Virtually no time
elapsed between Officer Schneider's unconstitutional frisk and the discovery of the gun
in Mr. Saldivar's pocket.
Courts also evaluate the presence of intervening circumstances and the purpose
and flagrancy of the official misconduct. Id., 404 P.3d at 664.

The purpose and

flagrancy of the official misconduct is particularly significant. Utah v. Strieff, 136 S.
Ct. 2056, 2062 (2016).
Here, these factors also weigh against attenuation.
No intervening events occurred between the frisk and the gun's discovery. The
discovery of an arrest warrant can constitute an intervening circumstance, but it does

ORDER GRANTING MOTION TO SUPPRESS - PAGE 8

000162

not in this case because the arrest warrant was not discovered between the frisk and
locating the gun.
Finally, the court concludes that the misconduct by law enforcement was ·
purposeful and flagrant.

In so holding, the court does not intend to criticize

Officer Schneider, who appears to have been well-intentioned in following a department
policy.

The purposeful and flagrant disregard of the law rests with the standard

operating procedure (followed by Officer Schneider here) which dictates that every
person in handcuffs must be frisked, regardless of whether they are armed or
dangerous. The purposeful and flagrant factor also weighs against attenuation.

The Inevitable Discovery Doctrine Does Not Apply

The inevitable discovery doctrine marks another exception to the exclusionary
rule.

For this exception to apply, the state must establish that unlawfully acquired

evidence would have inevitably been acquired by lawful means. Nix v. Williams, 467
U.S. 431, 444 (1984).
For the inevitable discovery doctrine to apply, the state must prove by a
preponderance of the evidence that some additional line of investigation would have
inevitably resulted in the evidence being discovered. State v. Liechty, 152 Idaho 163,
170,267 P.3d 1278, 1285 (Ct. App. 2011). Courts are not "free to speculate as to what
the police could have done" to determine whether the inevitable discovery doctrine
applies. State v. Bunting, 142 Idaho 908,915, 136 P.3d 379,386 (Ct. App. 2006).
The State argues that,

regardless of the frisk,

routine

questioning

by

Officers Martinez and Schneider would have inevitably led to the discovery· of the
warrant for Mr. Saldivar's arrest. According to the State's speculative chronology, the
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discovery of the warrant would have led to Mr. Saldivar's arrest and a valid search·
incident to that arrest. The court cannot adopt this position as it is based solely upon
speculation.
The Idaho Court of Appeals rejected similar arguments in State v. Hofman, 109
Idaho 382, 393, 707 P.2d 493, 503 (Ct. App. 1985) (inevitable discovery doctrine does
not apply when courts must substitute what police should have done for what they really
did); and State v. Liechty, 152 Idaho 163, 170, 267 P.3d 1278, 1285 (Ct. App. 2011)
(inevitable discovery doctrine does not apply when courts must speculate as to
hypothetical conversations between the defendant and law enforcement.).
The court concludes that the inevitable discovery exception to the warrant
requirement does not apply here.

Conclusion
For the reasons stated above, the warrantless frisk of Saldivar violated his rights
under the Fourth Amendment of the United States Constitution and Article I, section 17
of the Idaho Constitution.

Because no exception to the exclusionary rule applies,

Saldivar's motion to suppress is GRANTED.
IT IS SO ORDERED.
-/'VI

DATED this

Cf day of April 2018.

Melissa Moody
District Judge
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Electronically Filed
5/24/2018 9:58 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Sara Markle, Deputy Clerk
Signed: 5/27/2018 10:03 AM

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
KENNETH K. JORGENSEN
Idaho State Bar #4051
Deputy Attorney General
P. 0. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
Email: ecf@ag.idaho.gov

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY

STATE OF IDAHO,

) District Court Case No. CR0l-17-49307
)
Plaintiff-Appellant,
) Supreme Court No.
)
V.
) *CORRECTED* AMENDED NOTICE
) OF APPEAL
ISAAC LYLE SALDIVAR,
)
)
Defendant-Respondent.
)
______________ )
TO: ISAAC LYLE SALDIVAR, THE ABOVE-NAMED RESPONDENT, THOMAS
M. CALLERY, ADA COUNTY PUBLIC DEFENDER'S OFFICE, 200 W. FRONT ST., RM.
1107, BOISE, ID 83702 AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellant, State of Idaho, appeals against the above-named

respondent to the Idaho Supreme Court from the ORDER GRANTING MOTION TO
SUPPRESS, entered in the above-entitled action on the 9th day of April, 2018, the Honorable
Melissa Moody presiding. A copy of the order being appealed is attached to this notice.
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2.

The party has a right to appeal to the Idaho Supreme Court, and the judgments or

orders described in paragraph 1 above are appealable orders under and pursuant to Rule 11 (c)(7),
I.A.R.
3.

Preliminary statement of the issue on appeal: Whether the district court erred by

granting the motion to suppress where the defendant lacked a privacy interest society would
recognize as reasonable.
4.

To undersigned's knowledge, no part of the record has been sealed.

5.

The appellant requests the preparation of the following portions of the reporter's

transcript:
3/19/18 hearing on the motion to suppress (the new electronic filing system provides no
information on estimated pages or court reporter; court reporter is believed to be Tiffany Fisher).
6.

Appellant requests the normal clerk's record pursuant to Rule 28, I.A.R. The

appellant also requests that (1) any correspondence between the district judge and the parties'
counsel, including all emails, and (2) all briefing submitted in support of or opposition to the
motion to suppress, be included in the record or as exhibits to the appellate record.
7.

I certify:
(a)

That a copy of this notice of appeal is being served on each reporter of

whom a transcript has been requested as named below at the address set out below:
TIFF ANY FISHER
200 W. Front St.
Boise, ID 83702-7300
(b)

That arrangements have been made with the Ada County Prosecuting

Attorney who will be responsible for paying for the reporter's transcript;
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(c)

That the appellant is exempt from paymg the estimated fee for the

preparation of the record because the State ofldaho is the appellant (Idaho Code§ 31-3212);
(d)

That there is no appellate filing fee since this is an appeal in a criminal

case (I.AR. 23(a)(8));
(e)

That service is being made upon all parties required to be served pursuant

to Rule 20, I.A.R.
DATED this 24th day of May, 2018.

Deputy Attorney General
Attorney for the Appellant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 24th day of May, 2018, caused a true and correct
copy of the foregoing NOTICE OF APPEAL to be placed in the United States mail, postage
prepaid, addressed to:
THE HONORABLE MELISSA MOODY
Ada County District Court
200 W. Front St.
Boise, ID 83 702-7300
JAN M. BENNETTS
BRETT JUDD
Ada County Prosecuting Attorney's Office
200 W. Front St., Rm. 3191
Boise, ID 83702
THOMAS M. CALLERY
Ada County Public Defender' s Office
200 W. Front St., Rm. 1107
Boise, ID 83702
TIFF ANY FISHER
200 W. Front St.
Boise, ID 83 702-7300

HAND DELIVERY
KAREL A. LEHRMAN
CLERK OF THE COURT
IDAHO SUPREME COURT
P. 0. Box 83720
Boise, ID 83720-0101

L KE~ ~
Ju. Deputy Attorney General
KKJ/dd
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Filed: 04/09/2018 10:47:49
Fourth Judicial District, Ada County
Christopher Rich, Clerk of the Court
By: Deputy Clerk - Maxwell, Kari

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,
ORDER GRANTING MOTION
TO SUPPRESS

vs.
ISAAC LYLE SALDIVAR,
Defendant.

This matter is before the court on Defendant Isaac Lyle Saldivar's motion to
suppress.

Saldivar seeks to suppress a gun seized from his person during a frisk.

Because the frisk violated the Fourth Amendment of the United States Constitution and
Article I, section 17 of the Idaho Constitution, Saldivar's motion to suppress is
GRANTED.

Factual Findings
Around

5:30

a.m.

on

December

4,

2017,

Boise

City

Police

officers

Joseph Martinez and Trent Schneider responded to .an apartment complex on
Shelly Lane in Boise, based upon information that a woman had been shot at that
location.

Although later investigation would reveal that the gunshot wound was

self-inflicted, police did not know this at the time.

The police only knew that the

apartment was the scene of a recent shooting, the occupants of the apartment were
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intoxicated, and the gun was still inside the apartment.

It was dark when the police

arrived and, as the officers approached the apartment building from the front, the
defendant, Mr. Saldivar, came around the side of the building, carrying a tote.
The officers ordered Mr. Saldivar to stop, show his hands, turn around, and get
down

on

his knees.

Mr.

Saldivar complied

with

all

of these commands.

Officer Schneider handcuffed Mr. Saldivar and, after Mr. Saldivar was handcuffed and
on the ground, Officer Schneider patted down Mr. Saldivar for weapons. The search
revealed a firearm in Mr. Saldivar's front-left pants pocket.
There was no evidence presented at the suppression hearing that Mr. Saldivar
threatened the officers or challenged the officers with his body language. There was no
evidence that Mr. Saldivar reached for a weapon or exhibited any other furtive
movements.

There was no evidence of any bulges or anything remarkable about

Mr. Saldivar's clothing. 1 Although Officer Schneider was responding to a call that had
the potential to be dangerous, there was no evidence that Officer Schneider considered
this particular man to be dangerous.

Indeed, the evidence was to the contrary-that

Officer Schneider patted down Mr. Saldivar as part of standard operating procedure.

1

The following exchange took place between Officer Schneider and Mr. Saldivar's attorney:

Q.
A.
Q.
A.
Q.
A.
Q.

A.
Q.

A.

Okay. You were able to see his hands?
Yes.
Okay. Would you agree that he followed officer's commands?
Absolutely.
He didn't try and run?
No.
Wasn't making furtive movements?
No, sir.
And did you notice any bulges or anything remarkable in his clothing?
We were more concerned with making sure that he didn't try to pull or produce any sort of weapon.

Draft (unofficial) transcript, hearing March 19, 2018, P. 14, Ls.7-20.
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The following exchange took place between the prosecuting attorney and
Officer Schneider at the suppression hearing:
0.
A.
0.
A.
no knives
0.
A.
0.

And did you conduct a pat-search of him?
I did.
Why did you do that?
It's standard operating procedure for anyone that is put in cuffs to make sure
and guns that could be pulled while in cuffs.
Did you do it for officer safety reasons?
Officer safety reasons only, yes.
Why were you concerned about officer safety?
A. There was a gun involved and any other times someone detained and officers
walking round make sure no guns pulled on ourselves or others.
0. Were you also concerned it was dark out and you couldn't see clearly?
A. Yes, correct.
Draft (unofficial) transcript, hearing March 19, 2018, p.10, Ls.5 - 23.
Although Officer Schneider testified that he patted down Mr. Saldivar solely
based on officer safety concerns, this testimony came in response to a leading question
by the prosecuting attorney. More importantly, Officer Schneider never testified that he
had safety concerns about Mr. Saldivar specifically.

All the officer safety concerns

expressed by Officer Schneider were general concerns.
The court does not doubt that Officer Schneider had officer safety concerns;
however, the court specifically finds Officer Schneider's testimony credible that
Officer Schneider frisked Mr. Saldivar because it is standard operating procedure for the
Boise City Police Department to frisk anyone in handcuffs.
After the pat-down search of Mr. Saldivar, Officer Schneider checked for
warrants and confirmed that Mr. Saldivar had an outstanding warrant for his arrest.
In December 2017, Mr. Saldivar was on parole and, as a parolee, had signed a
waiver, waiving his Fourth Amendment Rights. The waiver states, in relevant part:
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I consent to the search of my person, residence, vehicle, personal property, and
other real property or structures owned or leased by me, or for which I am the
controlling authority conducted by any agent of IDOC or a law enforcement
officer. I hereby waive my rights under the Fourth Amendment and the Idaho
constitution concerning searches.
State's Exhibit 1, at 2.
Officer Schneider did not know that Mr. Saldivar was on parole when he frisked
him, nor did Officer Schneider know about the Fourth Amendment waiver that
Mr. Saldivar had signed.

Conclusions of Law
The Frisk Was Not Conducted Pursuant to a Recognized Exception to the Warrant
Requirement Where the Boise Police Had No Reason to Believe that Mr. Saldivar
Was Armed and Presently Dangerous to the Officer or Others

The Fourth Amendment of the United States Constitution and Article I, section 17
of the Idaho Constitution protect an individual from unreasonable searches and
seizures.
A warrantless search is per se unreasonable, unless it falls within an exception to
the warrant requirement. State v. Bishop, 146 Idaho 804, 818, 203 P.3d 1203, 1217
(2009) (citing Katz v. United States, 389 U.S. 347, 356 (1967)). A frisk for weapons is,
an exception to the warrant requirement. Id. (citing Terry, 392 U.S. at 27). However,
police may frisk a suspect only when there is reason to believe the suspect is "armed
and presently dangerous to the officer or to others." Id. (quoting Terry, 392 U.S. at 24).
Courts apply an objective test when determining whether a frisk is justified. Id.
(citing State v. Henage, 143 Idaho 655, 660-61, 152 P.3d 16, 21-22 (2007)). The test's
aim is to determine whether, under the totality of the circumstances, a reasonably
prudent person would conclude the suspect was dangerous. Id. To satisfy the test, an
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officer must possess "'specific and articulable facts which, taken together with the
rational inferences from those facts' in light of his or her experience," justify the officer's
belief the suspect was armed and dangerous. Id. at 819, 152 P.3d at 1218 (citing Terry,
392 U.S. at 27).
Idaho law recognizes several factors courts should consider when reviewing the
reasonableness of an officer's belief; specifically, "whether there were any bulges in the
suspect's clothing that resembled a weapon; whether the encounter took place late at
night or in a high crime area; and whether the individual made threatening or furtive
movements, indicated that he or she possessed a weapon, appeared nervous or
agitated, appeared to be under the influence of alcohol or illegal drugs, was unwilling to
cooperate, or had a reputation for being dangerous." Id., 152 P.3d at 1218 (citations
omitted).
The totality of the circumstances determines whether these factors, either alone
or jointly, justify a search. Id., 152 P.3d at 1218 (citing Terry, 392 U.S. at 27). However,
it is not enough for law enforcement simply to cite facts embraced by these factors.
Officers "must demonstrate how the facts [they] relied on in conducting the frisk support
the conclusion that the suspect posed a risk of danger." Id., 152 P. 3d at 1218.
Based upon the totality of the circumstances confronting Officer Schneider, a
reasonable person would not conclude that Mr. Saldivar was armed and presently
dangerous.

Officers Martinez and Schneider knew that Mr. Saldivar was near a

potentially dangerous crime scene. Proximity to the scene of a dangerous crime does
factor into the reasonableness inquiry; however, it does not by itself justify a frisk.

Cf id., 152 P.3d at 1218 (observing that a suspect's proximity to a high~crime area
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influences the reasonableness of a frisk); see also Com. v. Redd, 735 N.E.2d 1252,
1256 (Mass. 2000) (observing that evasive behavior, proximity to a crime scene, or
matching a general description are insufficient by themselves to support reasonable
suspicion); Cortinas v. State, 571 S.W.2d 932, 933 (Tex. Crim. App. 1978) (holding an
officer's belief that the description of a suspect may have been erroneous combined
with the defendant's close proximity to a crime scene insufficient to support a
stop-and-frisl<).
Mr. Saldivar complied with all of the officers' commands. Mr. Saldivar did not
threaten the officers or engage in any behavior that caused the officers concern. He did
not appear to have a weapon. He did not engage in furtive movements. There is no
evidence that Mr. Saldivar appeared to be under the influence of drugs or alcohol.
The officers did not testify that they feared for their safety because of Mr. Saldivar or his
words or actions; rather, any safety concerns the officers had seem to ha~e been based
solely upon the nature of the call - that they were responding to an apartment where a
woman had been injured by a gun.
I

Notably, Officer Schneider never testified that he believed that Mr. Saldivar was
armed and dangerous.

Thus, this court is not in a position of having to determine

whether Officer Schneider possessed "specific and articulable facts" which justified the
officer's belief that the suspect was armed and dangerous. There is no evidence in the
record that the officer believed Mr. Saldivar was armed and dangerous.
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Based upon a totality of the circumstances, including the fact that these events
took place at night, the pat-down of Mr. Saldivar was not justified and therefore violated
the Fourth Amendment of the United States Constitution and Article I, section 17 of the
Idaho Constitution.

Mr. Saldivar's Fourth Amendment Waiver Does Not Make an
Unconstitutional Search Constitutional

As a parolee, Mr. Saldivar consented to a search of his person by any law
enforcement officer.

The consent was broad.

Mr. Saldivar did not just consent to

search by probation and parole officers; he consented to search by any law
enforcement officer.
The consent can only mean one of two things.

It either means, as the State

argues, that Mr. Saldivar waived his right to challenge any search conducted by any law
enforcement officer at any time; which is to say, that Mr. Saldivar has no Fourth
Amendment constitutional protections whatsoever and could, by definition, never
succeed on any motion to suppress. Or, it means something else.
The court holds that the consent is not as broad as argued by the State and that
the consent is only valid if the law enforcement officers knew about it before conducting
the search.

Moreno

In so holding, this court adopts the reasoning of the Ninth Circuit in

v. Baca,

431 F.3d 633 (9 th Cir. 2005), which held that a parolee waiver

discovered post-search could not retroactively justify the search.

The Moreno court

reasoned that Fourth Amendment violations "almost without exception" involve an
"objective assessment of an officer's actions in light of the facts and circumstances then
known to him." Id. at 639 (quoting Scott v. United States, 436 U.S. 128, 137 (1978))
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(emphasis added). A constitutionally defective search cannot be justified after the fact
by information unknown to the officer at the time of the search. See State v. Donaldson,
221 Md. App. 134, 143, 108 A.3d 500, 505 (2015) (citing Moreno and cases out of
Illinois and Ohio).

The Attenuation Doctrine Does Not Apply
An exception to the exclusionary rule is the attenuation doctrine.

If the

"connection between the unconstitutional police conduct and the evidence is remote or
has been interrupted by some intervening circumstance," the attenuation doctrine may
apply. State v. Cohagan, 162 Idaho 717, 721, 404 P.3d 659, 663 (2017).

If the

attenuation doctrine applies, evidence may be admitted, even though it was seized in
violation of the constitution.
To determine if the attenuation doctrine applies, courts look to the temporal
proximity between the unconstitutional conduct and the discovery of evidence. See Id.
at 722, 404 P.3d at 664. Here, this factor weighs against attenuation. Virtually no time
elapsed between Officer Schneider's unconstitutional frisk and the discovery of the gun
in Mr. Saldivar's pocket.
Courts also evaluate the presence of intervening circumstances and the purpose
and flagrancy of the official misconduct. Id., 404 P.3d at 664.

The purpose and

flagrancy of the official misconduct is particularly significant. Utah v. Strieff, 136 S.
Ct. 2056, 2062 (2016).
Here, these factors also weigh against attenuation.
No intervening events occurred between the frisk and the gun's discovery. The
discovery of an arrest warrant can constitute an intervening circumstance, but it does
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not in this case because the arrest warrant was not discovered between the frisk and
locating the gun.
Finally, the court concludes that the misconduct by law enforcement was ·
purposeful and flagrant.

In so holding, the court does not intend to criticize

Officer Schneider, who appears to have been well-intentioned in following a department
policy.

The purposeful and flagrant disregard of the law rests with the standard

operating procedure (followed by Officer Schneider here) which dictates that every
person in handcuffs must be frisked, regardless of whether they are armed or
dangerous. The purposeful and flagrant factor also weighs against attenuation.

The Inevitable Discovery Doctrine Does Not Apply

The inevitable discovery doctrine marks another exception to the exclusionary
rule.

For this exception to apply, the state must establish that unlawfully acquired

evidence would have inevitably been acquired by lawful means. Nix v. Williams, 467

U.S. 431, 444 (1984).
For the inevitable discovery doctrine to apply, the state must prove by a
preponderance of the evidence that some additional line of investigation would have
inevitably resulted in the evidence being discovered. State v. Liechty, 152 Idaho 163,
170, 267 P.3d 1278, 1285 (Ct. App. 2011). Courts are not "free to speculate as to what
the police could have done" to determine whether the inevitable discovery doctrine
applies. State v. Bunting, 142 Idaho 908, 915, 136 P.3d 379, 386 (Ct. App. 2006).
The State argues that, regardless of the frisk,

routine questioning

by

Officers Martinez and Schneider would have inevitably led to the discovery of the
warrant for Mr. Saldivar's arrest. According to the State's speculative chronology, the
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discovery of the warrant would have led to Mr. Saldivar's arrest and a valid search·
incident to that arrest. The court cannot adopt this position as it is based solely upon
speculation.
The Idaho Court of Appeals rejected similar arguments in State v. Holman, 109
Idaho 382, 393, 707 P.2d 493, 503 (Ct. App. 1985) (inevitable discovery doctrine does
not apply when courts must substitute what police should have done for what they really
did); and State v. Liechty, 152 Idaho 163, 170, 267 P.3d 1278, 1285 (Ct. App. 2011)
(inevitable discovery doctrine does not apply when courts must speculate as to
hypothetical conversations between the defendant and law enforcement.).
The court concludes that the inevitable discovery exception to the warrant
requirement does not apply here.

Conclusion
For the reasons stated above, the warrantless frisk of Saldivar violated his rights
under the Fourth Amendment of the United States Constitution and Article I, section 17
of the Idaho Constitution.

Because no exception to the exclusionary rule applies,

Saldivar's motion to suppress is GRANTED.
IT IS SO ORDERED.

a~

DATED this __
I day of April 2018.

Melissa Moody
District Judge
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CERTIFICATE OF MAILING
I hereby certify that on the 9th day of April 2018, I served a true and correct
copy of the within instrument to:

Brett Judd
Deputy Ada County Prosecuting Attorney
200 W. Front St., Rm. 3191
Boise, ID 83702
Email: acpocourtdocs@adaweb.net

( ) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
(x) Electronic Mail
( ) Facsimile

Thomas Callery
Deputy Ada County Public Defender
200 W. Front St., Rm. 1107
Boise, ID 83702
Email: public.defender@adacounty.id.gov

( )
( )
(x)
( )

U.S. Mail, Postage Prepaid
Interdepartmental Mail
Electronic Mail
Facsimile

CHRISTOPHER D. RICH
Clerk of the District Court

Signed: 419/201810:48 AM

~M~w&1

By: _ _ _ _ _ _ _ __
Deputy
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Filed: 05/29/2018 15:51:23
Fourth Judicial District, Ada County
Christopher Rich, Clerk of the Court
By: Deputy Clerk - Meyer, Anna

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
THOMAS M. CALLERY, ISB #8708
Deputy Public Defender
200 West Front Street, Suite 1107
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR01-17-49307

Plaintiff,

ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER ON
DIRECT APPEAL

vs.
ISAAC SALDIVAR,
Defendant.

The State has elected to pursue a direct appeal in the above-entitled matter. Defendant, being
indigent and having heretofore been represented by the Ada County Public Defender in the District
Court, the Court finds that, under these circumstances, appointment of appellate counsel is justified.
The Idaho State Appellate Public Defender shall be appointed to represent Defendant in all matters
pertaining to the direct appeal.
ORDERED:

Signed: 5/27/2018 09:55 AM

.
Melissa Moody
District Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on
Ada County Prosecutor
Ada County Public Defender
State Appellate Public Defender

05/29/2018

, I served a true and correct electronic copy to:
acpocourtdocs@adaweb.net
public.defender@adacounty.id.gov
documents@sapd.state.id.us
Signed: 5/29/2018 03:51 PM

CHRISTOPHER D. RICH
Ada County Clerk of the Court
Deputy Clerk
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JUN 1 ~ 2018
CHRISTOPHER 0. RICH, Clerk
Oy ANNAMARIE MEYER

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

CEPl.:rv

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

State of Idaho
Plaintiff,
vs.
ISAAC LYLE SALDIVAR
Defendant.

Case No. CR01-17-49307
Order to Transport from
Department of Correction
Event Code: OTRAN

The Defendant is in the custody of the Idaho Board of Corrections. and it is necessary
that Defendant be brought before this Court on:
Hearing Type
Pre-trial Conference

Date
06/25/2018

@

Time
11:00 AM

The Ada County Sheriff shall bring the Defendant from the penitentiary to the court at
said time and on said date;
Immediately following the court appearance the Sheriff will return the Defendant to the
custody of the Idaho State Penitentiary;
The Idaho State Penitentiary shall release the Defendant for the purpose of the court
hearing.
The Clerk of this Court shall serve a copy hereof upon the Idaho State Penitentiary
forthwith and certify to the same.

IT IS SO ORDERED.

Dated: June 14, 2018
Melissa Moody
Judge
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TO:

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720
(208) 334-2616

IN THE SUPREME COURT OF THE STATE OF IDAHO

- - - - - - - - - - - x Docket No. 46098
STATE OF IDAHO,
Plaintiff-Appellant,

vs.
ISAAC LYLE SALDIVAR,
Defendant-Respondent.
X

AMENDED NOTICE OF TRANSCRIPT OF 53 PAGES LODGED
Appealed from the District Court of the Fourth Judicial
District of the State of Idaho, in and for the County of Ada,
Honorable Melissa Moody, District Court Judge.
This transcript contains:
03-19-18

Motion to Suppress Hearing

DATE:

August 6, 2018
•

•

( Digitally signed by Tiffany
N,isher, RPR, CSR No. 979

Tiffany Fisher,
RPR CSR No. 9n9·'°a~: 2018.08.0614:32:s4
I

ti

-07'00'

Tiffany Fisher, Official Court Reporter
Official Court Reporter,
Judge Melissa Moody
Ada County Courthouse
Idaho Certified Shorthand Reporter No. 979
Registered Professional Reporter
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· IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO: IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

L

Supreme Court Case No. 46098

Plaintiff-Appellant,
CERTIFICATE OF EXHIBITS

vs.

ISAAC LYLE SALDIVAR,
Defendant-Respondent.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
1. Transcript of Preliminary Hearing held December 19, 2017, Boise, Idaho, filed
February 14, 2018.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 10th day of August, 2018.

. ,\ ,11111111,,
,,,
vav ~o ,,,

, .., \!-\\O'.)

...

),.►

~

,,

.. (?
,(: •• •••••••••• '?t,·,t.,
,,

~

f E.....

OJ~~djijER D. RICH

: ~:
- .:1Slerk of:t~~istrict Court
:o:.y.,
:~E
.... ,,,
• ::t;J ..
;-:}. ... ".f.sEll-lJ..:.t~•
..... $
-:. (> ••
••
~
.JX' p/\fU-....
-:.,, 1/(?, ••••• P.l'-=•---·~ -..--~--+-"'<---,,,,,,,
'/Ji H.L: p
,,. ~

.

,,,,,. ,,,,

CERTIFICATE OF EXHIBITS

000185

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JUDGE MELISSA MOODY

March 19, 20 I8

Deputy Clerk: Anna Meyer
Court Reporter: Tiffany Fisher
Type of Hearing: Motion to Suppress

STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR0 J- t 7-49307

EXHIBIT LIST

ISAAC LYLE SALDIVAR½
Defendant.
Appearances:

Brett Judd
Thomas Callery

Counsel for Plaintiff
Counsel for Defendant
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STATUS
DAt_E
_ __.
ADMIT _ 03/19/2018

EXHIBIT UST
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BY
NO.• : DESCRIPTION;._"- - - - , - .
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 46098
Plaintiff-Appellant,
CERTIFICATE OF SERVICE

vs.
ISAAC LYLE SALDIVAR,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

LAWRENCE G. WASDEN

STATE APPELLATE PUBLIC
DEFENDER

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

Date of Service:

AUG 1 0 2018
--------

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH illDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 46098
Plaintiff-Appellant,
CERTIFICATE TO RECORD

vs.
ISAAC LYLE SALDIVAR,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
21st day of May, 2018.
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